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In the Court of Appeals of the District of Columbia. 


No. 2190. 

Waterbury Chemical Company Appellant, 

vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

District, No. 849. 

United States of America, Libellant, 


vs. 

3 G Cases, More or Less, of “Metabolized Cod Liver Oil Com¬ 
pound.” 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 

1 Libel. 

Filed October 4, 1909. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

District, No. 849. 

United States of America, Libellant, 

vs. 

36 Cases, More or Less, of “Metabolized Cod Liver Oil Com¬ 
pound.” 

To the Honorable Justice of the Supreme Court of the District of 
Columbia, holding a District Court of the United States for said 
District: 

The libel of the United States of America, by Daniel W. Baker, 
its attorney in and for the District aforesaid, who, in this cause, 
prosecutes in its behalf, respectfully represents as follows: 
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I. 

That this is filed by the United States of America in its own 
right, and prays the seizure for condemnation of certain articles pur¬ 
porting to be a drug, as hereinafter particularly set forth, in accord¬ 
ance with the Act of Congress in such case made and provided, ap¬ 
proved June 30tli, 1906 (Part 1, Volume 34, United States Stats, at 
L., 738) commonly known as the Food and Drugs Act. 

2 II. 

Your libellant represents to the Court that in the city of Wash¬ 
ington, District of Columbia, and within the jurisdiction of this 
Honorable Court, are certain articles purporting to be a drug, that 
is to say, a certain liquor to be used as a drink and medicine by man, 
and of the particular desciption following: 

Thirty-six cases, more or less, each case containing one dozen bot¬ 
tles of said liquor, branded, labelled and known as “Metabolized Cod 
Liver Oil Compound”, the same being now in the possession of and 
held by the Washington Wholesale Drug Exchange, a body cor¬ 
porate, at premises numbered 459 C Street, Northwest, in the city 
of Washington, District of Columbia. 

III. 

Your libellant further represents that the said thirty-six cases, 
more or less, of said liquor or drug, and each and every bottle thereof 
contained in said cases, are illegally held within the jurisdiction 
of this Honorable Court, and are liable to condemnation and con¬ 
fiscable as provided by the said Act of Congress approved June 30th, 
1906, for the reasons following: 

In that the said liquor or drug is misbranded within the meaning 
of the said Food and Drugs Act approved June 30th, 1906, for the 
reason that each and every bottle thereof, the cases containing and 
the circulars accompanying the same are labelled and are being sold 
by the said Washington Drug Exchange, as a drug, and the 

3 labels bear certain statements regarding said drug, which are 
exaggerated, false and misleading, and that among the said 

exaggerated, false and misleading statements are the following, 
that is to say: “Waterbury’s Metabolized Cod Liver Oil. This 
product contains the metabolized product obtained by the action of 
ferments on cod liver oil”; and the further statement: “Waterbury’s 
Metabolized Cod Liver Oil Compound does contain cod liver oil”; 
and the further statement that many institutions are using it exclu¬ 
sively as the one general tonic, and tissue builder; and the further 
statement that “Blue wrapper indicates product without antiseptic”; 
and your libellant further alleges that a number of said bottles are 
contained in a blue wrapper. 

These statements and all of them are exaggerated, false and mis¬ 
leading in this, that the said product obtained contains no material 
part, derived from cod liver oil, due to metabolic changes; and fur¬ 
ther, that said product contains no cod liver oil; and further, that 
said product is not such that it could be a tissue builder, and that it 
is not a tissue builder; and further, that said product contained in 
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the bottles wrapped as aforesaid in the blue wrapper contains a 
product which is an antiseptic, that is to say, contains salicylic acid; 
and that these statements heretofore enumerated, and all of them, 
regarding said liquor or drug, are exaggerated, false and misleading, 
within the meaning of the said Act of Congress approved June 30th, 
1906. 

IV. 

4 Your libellant further represents that all of the matters 
above set forth are true; that the said thirty-six cases, and 

each and every bottle contained therein, have been transported from 
the city of New York, State of New York, to the District of Colum¬ 
bia, having been consigned to the said Washington Wholesale Drug 
Exchange, in the city of Washington, District of Columbia, on, to- 
wit, the 30th day of September, A. D. 1909, and the said cases and 
the bottles contained therein now remain unsold and in the original 
unbroken packages, and the same are now offered for sale in the 
said District of Columbia by the said Washington Wholesale Drug 
Exchange. 

Wherefore, in consideration of the premises, your libellant prays: 

That the said thirty-six cases, more or less, of said liquor or drug, 
and each and every one of the bottles of said liquor or drug contained 
in said cases, aforesaid particularly described, be proceeded against 
and seized for condemnation, in accordance with the provisions of 
the said Act of Congress approved June 30th, 1906, and that to this 
end this Honorable Court may order to issue a warrant of arrest in 
due form of law, according to the course of this Honorable Court in 
cases of admiralty and maritime jurisdiction, ro far as is applicable 
in this case; and that the said Washington Wholesale Drug Ex¬ 
change, and any and all other persons having or pretending to have 
any right, title or claim in and to the said liquor or drug, be cited to 
appear herein and answer all and singular the premises aforesaid. 

2. That by proper order this Honorable Court may 

5 adjudge and decree the said articles of drug or liquor afore¬ 
said particularly described be condemned at the suit of this 

libellant according to the provisions of the said Act of Congress ap¬ 
proved June 30th, 1906, and that the same be disposed of or de¬ 
stroyed under such terms and conditions as this Honorable Court 
may by proper order provide. 

3. That this Honorable Court may pa&« all such orders, decrees and 
judgments as may be necessary in the premises, and may grant your 
libellant a decree for the costs of this proceeding against the owners or 
the holders of said articles condemned. 

4. That your libellant may have such other and further relief 
as the nature of the case may require. 

DANIEL W. BAKER, 

Attorney for the United States in and 

for the District of Columbia. 

District of Columbia, ss: 

I, Daniel W. Baker, on oath say that I am the attorney of the 
United States in and for the District of Columbia, and that I have 
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read the foregoing libel by me subscribed and know the contents 
thereof; that the matters and facts therein stated of my own knowl¬ 
edge are true, and those stated on information and belief I believe 
to be true. 

DANIEL W. BAKER. 
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Subscribed and sworn to before me this 4th day of October, 
A. D. 1909. 


J. R. YOUNG, Clerk , 

By FRED. C. O’CONNELL, 

Ass’t Clerk. 


(Endorsed.) 

Oct. 4, 1909. 

Let this warrant issue as herein prayed for returnable on the fourth 
day of November, A. D. 1909, at ten o’clock, A. M. 

JOB BARNARD, Justice. 


Intervening Petition of Waterbury Chemical Company. 

Filed November 3, 1909. 

In the Supreme Court of the District of Columbia, Holding a District 

Court. 

District, No. 849. 

The United States of America, Libellant, 

vs. 

36 Cases, More or Less, of Metabolized Cod LiverOilCompound; 

Waterbury Chemical Company, Claimant. 

Comes now Waterbury Chemical Company, a corporation organ¬ 
ized and doing business und^r the laws of the State of Iowa 
7 and having its principal place for doing business at the City 
of Des Moines in said State of Iowa, and being the owner 
of the above described 36 Cases more or less of Metabolized Cod Liver 
Oil Compound, and intervening in its own behalf and for its own 
interest makes claim to the said 36 Cases more or less of Metabolized 
Cod Liver Oil Compound as the same are attached or arrested by the 
Marshal under process of this court; and the said Waterbury Chemi¬ 
cal Company avers that at the time of said attachment or arrest 
said property was in possession of Washington Wholesale Drug Ex¬ 
change, to whom the same had been sold and consigned by this 
claimant under Guaranty Serial No. 185 Food and Drugs Act June 
30, 1906. That after such seizure by the Marshal, said property was 
in the regular course of business and in accordance with the contract 
of sale and said guaranty charged back and title thereof transferred 
back by said Washington Wholesale Drug Exchange to this Claim¬ 
ant. That this claimant Waterbury Chemical Company, is the true 
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and bona fide owner of the said property, viz: 36 eases more or less 
of Metabolized Cod Liver Oil Compound and that no other person 
is the owner thereof or interested therein. 

Wherefore said Waterbury Chemical Company prays to defend 
accordingly. 

[seal.] WATERBURY CHEMICAL COMPANY, 

By F. C. WATERBURY, President 


State of Iowa, 

Polk County, ss: 

F. C. Waterbury being duly sworn on oath deposes and 

8 says: That he is president of Waterbury Chemical Company, 
a corporation, claimant above named. That he has read the 

foregoing claim of ownership made on behalf of said claimant and 
that the statements therein are true as he verily believes. 

F. C. WATERBURY. 

Sworn to before me and subscribed in my presence by said F. C. 
Waterbury this 30 day of October 1909. 

[seal.] G. H. BALLANTYNE, 

Notary Public in and for Polk 

County, State of Iowa. 

Memorandum}. 

November 3, 1909.—Petition of Waterbury Chemical Company 
for leave to intervene, granted by Stafford, Justice. 

Order to Take Samples. 

Filed November 3, 1909. 

* * * * * * * 

Upon motion of libelant, for an order permitting it to take one 
case of “Metabolized Cod Liver Oil Compound” marked “Plain”, 
and one case of “Metabolized Cod Liver Oil Compound” marked “C 
& G.” from the product seized herein, under the prayers of 

9 the libel herein, for purposes of analysis, it is this 3d day of 
November, A. D. 1909, 

Ordered: That the United States, through its proper representa¬ 
tive, be and it hereby is allowed to take one case of “Metabolized Cod 
Liver Oil Compound” marked “Plain” and one case of “Metabolized 
Cod Liver Oil Compound” marked “C. & G.” from the product 
seized by the Marshal herein, for the purpose of analyzing the said 
samples for trial of the issues herein should the same be hereafter 
raised. 

And it is further ordered: That upon the proper appearance of 
the claimant of the product seized herein the said claimant be also 
authorized to take one case of “Metabolized Cod Liver Oil Com¬ 
pound” marked “Plain” and one case of “Metabolized Cod Liver Oil 
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Compound” marked “C. & G.” for similar examination in his be¬ 
half. 

By the Court. 

WENDELL P. STAFFORD, Justice. 


Answer of Waterbury Chemical Company. 

Filed November 4, 1909. 

******* 

To the Honorable Justice of the Supreme Court of the District of 
Columbia, holding a District Court of the United States for said 
District: 

Comes now Waterbury Chemical Company, a corporation orga¬ 
nized and doing business under the laws of the State of 

10 Iowa and having its principal place for doing business 
at the City of Des Moines in said State of Iowa, owner 

and claimant of 30 Cases more or less of Metabolized Cod Liver 
Oil Compound as the same are proceeded against on the libel of 
United States of America under the Act of Congress approved June 
30th. 1900 (Part 1 Vol. 34 United States Statutes at Large 738) 
commonly known as the Food and Drugs Act, and answers said 
libel and complaint as follows: 

First. That said Waterbury Chemical Company, claimant, ad¬ 
mits the allegations of the first article of said libel except that claim¬ 
ant denies that said articles are subject to seizure or condemnation 
under or in accordance with the Act of Congress therein referred to 
or any other law of the United States. 

Second. That said Waterbury Chemical Company, claimant, ad¬ 
mits the allegations of the second article of said libel, except that 
claimant says that each of said bottles of said liquor or drug was 
branded and labelled and said liquor or drug was branded, labelled 
and known as “Waterbury’s Metabolized Cod Liver Oil Compound”; 
the name “Waterbury’s” being an essential part of the name and 
designation by which the same is and was known; and claimant 
denies each and every allegation in said second article of said libel 
not herein specifically admitted. 

Third. That said Waterbury Chemical Company, claimant, denies 
that said articles described in said libel or any part or parcel thereof 
are or were illegally held or are or were liable to condemnation or 
confiscable under the provisions of said Act of Congress ap- 

11 proved June 30th, 1906, or any other law of the United 
States. 

That said claimant denies that said articles, liquor or drug or any 
part or parcel thereof is or was misbranded within the meaning of 
said Food and Drugs Act approved June 30th, 1906, or any other 
law of the United States; that claimant admits and alleges that each 
and even' bottle containing said liquor or drug bears thereon a label 
either in the form shown in Exhibit “A” hereto attached and made 
a part hereof if containing creosote and guaiacol, or in the form 
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shown in Exhibit “B” hereto attached and made a part hereof if 
plain or without creosote and guaiacol, and that upon each bottle and 
within the wrapper thereof was and is a circular in the form shown 
in Exhibit “C” hereto attached and made a part hereof, and that 
accompanying the same and within each of the cases in which said 
bottles containing said liquor or drug were sold and delivered to 
said Washington Wholesale Drug Exchange and by it being sold 
were circulars in the form shown in Exhibits “D, E, F, and G” 
hereto attached and made a part hereof. That the several statements 
borne upon or contained in said several labels and circulars are true, 
and claimant denies that any of said statements or any part thereof 
are exaggerated, false or misleading. 

That claimant admits that upon some of said labels and circulars 
appears the statement “Waterburv’s Metabolized Cod Lived Oil Com¬ 
pound. ” This product contains the metabolized product obtained 
by the action of ferments on cod liver oil”; that said statement is 
true and claimant denies that said statement or any part 

12 thereof is or was exaggerated false or misleading. 

That claimant admits that upon some of said labels and 
circulars, appears the statement “Waterbury’s Metabolized Cod Liver 
Oil Compound does contain cod liver oil”; that said statement is 
true for that the said compound contains as one of the ingredients 
thereof pure cod liver oil which has been saponified in the process 
of manufacture and enters into chemical combination with other in¬ 
gredients to form said compound and claimant denies that said state¬ 
ment or any part thereof is or was exaggerated, false or misleading. 

That claimant admits that in or upon some of said labels and cir¬ 
culars and particularly upon said circular Exhibit “C” there appears 
the statement that many of the Government, State and private insti¬ 
tutions enumerated use said Waterbury’s Metabolized Cod Liver 
Oil Compound” as the one general tonic and tissue builder; that 
said statement is true in fact and is according to the reports made to 
claimant by persons in charge of said institutions as set forth in said 
circular Exhibit “C” and claimant denies that said statement or any 
part thereof is exaggerated, false or misleading. 

That claimant admits that some of the bottles referred to in the 
libel are contained in a blue wrapper, but as to the number thereof 
in said 36 Cases more or less, claimant has neither knowledge or 
information sufficient to form a belief and claimant admits that in 
and upon said circular Exhibit “C” and in connection with the 
other statements in and upon said Exhibit “C” and said labels 
Exhibit “A and B” appears the statement “Blue wrapper in- 

13 dicates Compound without antiseptics”; that in the connec¬ 
tion in which the said statement is made it is clear that it 

refers to said creosote and guaiacol only and does not refer to anv 
other ingredient whether it is or is not named on said circular or 
labels which does or may have antiseptic properties; that said state¬ 
ment in the connection in which it is made is true and claimant 
denies that said statement or any part thereof is exaggerated, false 
or misleading. 

That said Waterbury Chemical Company claimant further denies 
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that it is true as alleged in said libel that any statement in or on 
any of said labels or circulars or the packages or cases containing 
said bottles are exaggerated, false or misleading and denies that said 
product contains no material part derived from cod liver oil due to 
metabolic changes and denies that said product contains no cod 
liver oil, and denies that said product is not such that it could be a 
tissue builder, and denies that said product is not a tissue builder. 

That said Waterbury Chemical Company, Claimant, denies that 
said article, to wit: Waterbury’s Metabolized Cod Liver Oil Com¬ 
pound, in bottles in blue wrappers contains salicylic acid, but alleges 
that the contents of said bottles does contain fifteen one-hundredths 
of one per cent, of sodium salicylate a chemical compound of which 
salicylic acid is an ingredient, but the said contents of said bottles 
does not contain a sufficient quantity of salicylic acid or of said 
compound thereof to have or produce any substantial antiseptic prop¬ 
erties or effect; that said compound contained in said bottles 

14 wrapped in blue also contains alcohol, Extracts of Eucalyptus, 
cherry and other ingredients enumerated on the labels which 

are also antiseptics, or have antiseptic properties, that in connection 
with the other statements in or on the labels and circulars it is clear 
that the reference to antiseptics made in said statement mentioned 
in the libel is to creosote and guaiacol only and is not to any other 
ingredient which does or may have some antiseptic properties and 
that said statement so made is neither exaggerated, false or mislead¬ 
ing within the meaning of said act of Congress approved June 30, 
1906, known as the Food and Drugs Act. 

That said Waterbury Chemical Company claimant, further an¬ 
swering says. That said product, viz: Waterbury\s Metabolized Cod 
Liver Oil Compound is what is known as a pharmaceutical prepara¬ 
tion or compound and is sold to users thereof through or by means 
of physicians’ prescriptions. That in addition to the labels and cir¬ 
culars of which copies Exhibits “A, B, C, D, E, F, and G” hereto 
attached and made parts hereof and hereinbefore referred to each 
of said physicians so prescribing the same has been furnished by 
claimant with some or all the circulars and other printed matter of 
which copies Exhibits “H, I, J, K, L, M and N” are hereto attached 
and made parts hereof and that each and all the statements referred 
to or mentioned in the libel should be read and interpreted with the 
other statements made in said labels, circulars and other printed 
matter and when so read and interpreted none of said statements and 
no part thereof are exaggerated, false or misleading within the 
meaning of said Act of Congress approved June 30, 1906 

15 and known as the Food and Drugs Act. 

Further answering claimant denies each and every allega¬ 
tion in the third article of said libel not heretofore specifically ad¬ 
mitted. 

Fourth. That said Waterbury Chemical Company, claimant de¬ 
nies that all or any of the matters set forth in the first, second 
and third articles of said libel are true except as hereinbefore in this 
answer stated or admitted and claimant admits the other allegations 
in the fourth article of said libel. 
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Further answering said libel, claimant denies each and every 
allegation or statement therein not hereinbefore specifically ad¬ 
mitted. 

Fifth. That Waterbury Chemical Company claimant by way of 
further answer and plea herein to the said libel alleges: 

That before the commencement of this proceeding, the filing of 
said libel, the issuance of process thereon and the arrest or seizure 
by the marshal of said articles, to-wit: 36 Cases more or less of 
Metabolized Cod Liver Oil Compound, there had never been any 
examination of samples of said articles or of said “Waterbury 
Metabolized Cod Liver Oil Compound” as provided in Section 4 
of said Act of Congress approved June 30, 1906 known as the Food 
and Drugs Act either made in the Bureau of Chemistry of the 
Department of Agriculture or under the direction and supervision 
of said Bureau for the purpose of determining from such examina¬ 
tions whether such articles are or were misbranded within the mean¬ 
ing of said Food and Drugs Act, June 30. 1906. 

16 That before the commencement of this proceeding, the 
filing of said libel, the issuance of process thereon and the 

arrest or seizure by the Marshal of said articles, to-wit: 36 Casas 
more or less of Metabolized Cod Liver Oil Compound, there had 
never been any analysis of said articles or of said “Waterburv’s 
Metabolized Cod Liver Oil Compound” as provided in Section 4 
of said Act of Congress approved June 30, 1906 known as the Food 
and Drugs Act June 30, 1906 or as provided in Regulations 3 and 4 
of the Rules and Regulations made and prescribed pursuant to the 
provisions of Section 3 of said act. 

That before the commencement of this proceeding, the filing of 
said libel, the issuance of process thereon and the arrest or seizure 
by the Marshal of said articles, to-wit: 36 Cases more or less of 
Metabolized Cod Liver Oil Compound no notice or opportunity to 
be heard had been given and no hearing was or had been had as 
provided in Sections 4 and 5 of said Act of Congress approved June 
30, 1906 known as the Food and Drugs Act or as provided in Regu¬ 
lation 5 of the Rules and Regulations made and prescribed pursuant 
to the provisions of Section 3 of said Act. 

That before the commencement of this proceeding, the filing 
of said libel, the issuance of process thereon and the arrest or seizure 
by the Marshal of said articles, to-wit: 36 Cases more or less of 
Metabolized Cod Liver Oil Compound no certificate or notice or copy 
of the results of any analysis had been given to the Attorney for the 
United States as provided in Section 4 of said Act of Congress ap¬ 
proved June 30, 1906 known as Food and Drugs Act or as 

17 provided in Regulation 5 of the Rules and Regulations made 
and prescribed pursuant to the provisions of Section 3 of 

said Act. That this proceeding was begun by said attorney for the 
United States on his own motion and not by direction or at the in¬ 
stance of the Secretary of Agriculture or any officer authorized under 
( the law or said rules and regulations to commence such proceedings 
or cause the same to be begun. 

That before the commencement of this proceeding, the filing of 

2—2190a 
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said libel, the issuance of process thereon and the arrest or seizure 
by the marshal of said articles, to-wit: 30 cases more or less of 
Metabolized Cod Liver Oil Compound the evidence purporting to 
show as charged in the said libel a violation of said Act of Congress 
approved June 30, 1000 known as the Food and Drugs Act had never 
been submitted to the Secretary of Agriculture as provided in Sec¬ 
tion- 4 and 5 of said Act and Regulations 5 of the Rules and Regula¬ 
tions made and prescribed pursuant to Section 3 of said Act and none 
of the acts or things prescribed or requisite precedent to the com¬ 
mencement of proceedings for condemnation or confiscation of said 
articles, to-wit: 36 Cases more or less of Metabolized Cod Liver Oil 
Compound had been done or had. 

That for each and all the reasons hereinbefore stated and because 
the provisions of said Act of Congress approved June 30, 1006 and 
the Rules and Regulations made and prescribed pursuant to sai'd 
Act and necessary to be complied with to authorize the commence¬ 
ment or prosecution of this proceeding, have not been eom- 
18 plied with, and because the acts and things necessary to 
authorize the commencement or prosecution of this proceed¬ 
ing have not been done or had this proceeding is irregular, improper 
and was begun and is prosecuted without lawful authority and ought 
to be dismissed. 

Wherefore said Waterburv Chemical Company prays that Libellant 
be required to answer fully the interrogatories hereto attached and 
that said libel may be dismissed with costs and further prays for 
all such other and further relief to which claimant may be entitled 
in the premises. 

WATERBURY CHEMICAL COMPANY, 
[seal.] By F. C. WATERBURY, President, 

ARTHUR P. GREELEY. Solicitor. 


State of Iowa, 

Polk County, 88: 

F. C. Waterburv, being duly sworn on oath deposes and says: 
That he is president of Waterburv Chemical Company, a corpora¬ 
tion, claimant named in the foregoing pleading. That the allega¬ 
tions and statements in the foregoing answer of said Waterbury 
Chemical Company, claimant, are just and true as this affiant 
verily believes. 

F. C. WATERBURY. 

Sworn to before me and subscribed in my presence by said F. d 
Waterburv. this 30" dav of October, 1909. Witness mv hand and 

%* * t, • «. 

notarial seal. 

[seal.] G. H. BALLANTYNE, 

Notary Public in and for Polk County, Iowa. . 


United states of America. 
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EXPLANATORY NOTES AND FORMULAE 

OF 


Waterbury’s 

Metabolized Cod Liver Oil Compound 

The term Metabolized is taken from the 
Greek word, Metabolicus (appertaining to a 
change, or transformation), and in the true 
sense of the term, metabolism represents the 
sum-total of the chemical changes occurring in 
the cells of the body from the time of the ab¬ 
sorption of the products of the digestive fer¬ 
ments until the excretion of the catabolic pro 
ducts of cellular activity. This metabolism 
must be both constructive (anabolic) and de¬ 
structive (catabolic). The sole purpose of di¬ 
gestion being to prepare the food material for 
its future utilization (metabolization) by the 
system, it is readily seen that the digestive ac¬ 
tivities are wholly catabolic in character in 
contradistinction to the dual character of the 
cellular processes. In other wards, food- 
material must be catabolized before it can be 
anabolized. Having once become an anabolic 
product, it may, but not necessarily, be con¬ 
verted into products entirely distinct from the 
original catabolin of intestinal activity. 

It is with these ideas in view that the term 
“Metabolized Cod Liver Oil” is used. The pure 
cod liver oil is converted, artificially by the 
action of the normal digestive ferments under 
the normal conditions of alkalinity and tempera¬ 
ture, into easily absorbable products, which are 
readily built up (anabolized) into compounds 
directly utilizable as sources of energy by the 
system. 

Over twelve years ago we conceived the idea 
of taking Cod Liver Oil and, if possible, change 
its physical nature to such an extent that it 
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analysis lias but confirmed our claims. Our 
product is a credit to the scientific professions 
of pharmacy and medicine. We have prepared 
a reconstructive and tonic agent always staple 
and reliable, which it would be impossible for 
a druggist to prepare extemporaneously. If you 
do not know of our preparation, you owe it to 
yourself to get acquainted with it. 

THERAPEUTIC VALUE OF CREOSOTE IN 
DILUTE SOLUTION. 

Tn the treatment of those disturbances of nu¬ 
trition which attend Tuberculosis and other dis¬ 
eases of bacterial origin the medication to be 
preferred, and the one which will give the best 
results is Creosote. Since the first introduction 
of Creosote in the treatment of Tuberculosis the 
leading investigators in the science of nutrition 
have observed that when this substance is given 
in dilute solution it overcomes the inconveni¬ 
ence that had led many practitioners to aban¬ 
don its use. Abundant clinical evidence has 
been compiled to show that Creosote insures 
Antisepsis of the stomach, ehecks irregular fer 
mentation, and corrects any diarrhoea. It will 
also promplv relieve Anorexia and aid greatly 
in improving digestion. 

By the administration of Waterbury’s Meta¬ 
bolized Cod Liver Oil Compound with Creosote 
and Guaiacol, in which you w’ill find 2 M of 
Creosote and 1 M of Guaiacol to each teaspoon¬ 
ful, you can obtain advantages of Creosote com¬ 
bined with the reconstructive properties of 
Waterbury’s Metabolized Cod Liver Oil Com¬ 
pound Plain. 

INDICATIONS—Coughs, colds, bronchitis, tu¬ 
berculosis, blood maker, tissue builder and gen¬ 
eral tonic following fevers and pneumonia. An 
excellent vehicle for administering iodides, bro¬ 
mides and salicylates. Since our Compound has 
achieved such a wide reputation of usefulness 
there have been many imitators. Our name in 
red appears across each label. 






WATERBURY CHEMICAL COMPANY vs. 


Exhibit I. 


would no longer be a nauseating and repulsive 
•dose, but would be acceptable to every palate 
and stomach, and increase its value as a con¬ 
structive food agent by rendering it more easily 
assimilated. It was easily apparent to us that 
to completely disguise the taste and odor of 
Cod Liver Oil, it was absolutely necessary to 
completely change its nature. Now how to do 
this effectively and not detract from its value, 
but to add to it if possible, was the proposition 
which confronted us. By the addition of mu¬ 
cilaginous or albuminous emulsifying agents and 
the use of mechanical apparatus it would have 
been very easy for us to effect a minute emulsi 
fication and hold suspended in solution as much 
as 50 per cent Cod Liver Oil. This would in a 
great measure overcome the taste and odor, but 
would detract from its value as a food because 
Cod Liver Oil is given for those changes within 
the body where the digestive organs do not se¬ 
crete their normal amount of ferment and the 
animal organism is not able to take care of the 
food taken in by natural process; therefore, fat 
in the shape of Cod Liver Oil is resorted to. 
The nauseating oily properties prohibited the 
use of pure or straight Cod Liver Oil and the 
fact that before the oil, given in the shape of 
an emulsion, can come in contact with those 
glands which absorb it, the emulsifying agent 
had to, not partially, but completely be removed 
from the oil globule, and as the lack of diges¬ 
tive secretions made this impossible the emul¬ 
sion, while pleasant and palatable, was of very 
little use for it passed through the digestive 
tract practically unchanged. Therefore the 
emulsion w r as not to be considered. 

Then there remained for us only one other 
way if we were to follow any process or prece¬ 
dent hitherto established. We could take Cod 
Liver Oil and by removing all fatty and oily 
substance extract from it its small amount of 
alterative principles, alkaloidal in nature, which 
we could incorporate in a solution that, while 
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The term Metabolized is taken from the 
Greek word, Metabolicus (appertaining to a 
ehange, or transformation), and in the true 
sense of the term, metabolism represents the 
sum-total of the chemical changes occurring in 
the cells of the body from the time of the ab¬ 
sorption of the products of the digestive fer¬ 
ments until the excretion of the catabolic pro 
•ducts of cellular activity. This metabolism 
must be both constructive (anabolic) and de¬ 
structive (catabolic). The sole purpose of di¬ 
gestion being to prepare the food material for 
its future utilization (metabolization) by the 
system, it is readily seen that the digestive ac¬ 
tivities are wholly catabolic in character in 
contradistinction to the dual character of the 
cellular processes. In other wards, food- 
material must be catabolized before it can be 
anabolized. Having once become an anabolic 
product, it may, but not necessarily, be con¬ 
verted into products entirely distinct from the 
original catabolin of intestinal activity. 

It is with these ideas in view that the term 
“Metabolized Cod Liver Oil” is used. The pure 
cod liver oil is converted, artificially by the 
action of the normal digestive ferments under 
the normal conditions of alkalinity and tempera¬ 
ture, into easily absorbable products, which are 
readily built up (anabolized) into compounds 
directly utilizable as sources of energy by the 
system. 

Over twelve years ago we conceived the idea 
of taking Cod Liver Oil and, if possible, change 
its physical nature to such an extent that it 



highly palatable, would completely eliminate all 
constructive and reconstructive properties, but 
its original purpose, that of a tissue builder, 
would be completely lost. So that plan had to 
be discarded as not suitable for our ends. As we 
had exhausted all previous methods it was pat¬ 
ent that we had to take the initiative and do 
that which had not been done before, and this 
was what we did. 

We made a complete and exhaustive study of 
the digestive process of the man animal to find 
what took place during a natural and normal 
digestion, and after finding it, we set about to 
do artificially that which was done naturally. 
From hogs and cattle we selected those digestive 
organs which secrete ferments identical with the 
ferments of the human body. Then with these 
ferments in their original state we proceeded to 
create in an artificial, man built, digestive tract, 
a digestive process identical with that in the hu¬ 
man body. We did this and the result was Meta¬ 
bolized or Predigested Cod Liver Oil. A part of 
our original idea had been accomplished as this 
Metabolized Cod Liver Oil was miscible with 
aromatic aqueous solutions which would over¬ 
come the odor still left, its oily property being 
changed but not eliminated. To compound this 
Metabolized Cod Liver Oil with diastaic Barley 
malt, glycero-phospliites and aromatics was a 
matter of small moment and we had Water- 
bury’s Metabolized Cod Liver Oil Compound. 
The sum total of the results were that we had 
at last done that which we set out to do. We 
had disguised the taste and odor of Cod Liver 
Oil completely and made it palatable to any 
stomach. We had increased its value as a con¬ 
structive agent by rendering its absorption 
easier and more thorough, thus a smaller amount 
of Metabolized Cod Liver Oil gives greater re¬ 
sults than a larger amount in any other form. 

We have survived the harshest criticism, we 
have welcomed all investigation, and when the 
nature of our preparation was known each 




would no longer be a nauseating and repulsive 
•dose, but would be acceptable to every palate 
and stomach, and increase its value as a con¬ 
structive food agent by rendering it more easily 
assimilated. It was easily apparent to us that 
to completely disguise the taste and odor of 
Cod Liver Oil, it was absolutely necessary to 
completely change its nature. Now how to do 
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sion, while pleasant and palatable, was of very 
little use for it passed through the digestive 
tract practically unchanged. Therefore the 
emulsion was not to be considered. 

Then there remained for us only one other 
way if w r e were to follow any process or prece¬ 
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analysis has but confirmed our claims. Our 
product is a credit to the scientific professions 
of pharmacy and medicine. We have prepared 
a reconstructive and tonic agent always staple 
and reliable, which it would be impossible for 
a druggist to prepare extemporaneously. If you 
do not know* of our preparation, you owe it to 
yourself to get acquainted w’ith it. 

THERAPEUTIC VALUE OF CREOSOTE IN 
DILUTE SOLUTION. 

Tn the treatment of those disturbances of nu¬ 
trition which attend Tuberculosis and other dis¬ 
eases of bacterial origin the medication to be 
preferred, and the one which will give the best 
results is Creosote. Since the first introduction 
of Creosote in the treatment of Tuberculosis the 
leading investigators in the science of nutrition 
have observed that when this substance is given 
in dilute solution it overcomes the inconveni¬ 
ence that had led many practitioners to aban¬ 
don its use. Abundant clinical evidence has 
been compiled to show that Creosote insures 
Antisepsis of the stomach, checks irregular fer 
mentation, and corrects any diarrhoea. It will 
also proniply relieve Anorexia and aid greatly 
in improving digestion. 

By the administration of Waterbury’s Meta¬ 
bolized Cod Liver Oil Compound with Creosote 
and Guaiacol, in which vou wi 11 find 2 M of 
Creosote and 1 M of Guaiacol to each teaspoon¬ 
ful, you can obtain advantages of Creosote com¬ 
bined w r ith the reconstructive properties of 
Waterbury’s Metabolized Cod Liver Oil Com¬ 
pound Plain. 

INDICATIONS—Coughs, colds, bronchitis, tu¬ 
berculosis, blood maker, tissue builder and gen¬ 
eral tonic following fevers and pneumonia. An 
excellent vehicle for administering iodides, bro¬ 
mides and salicylates. Since our Compound has 
achieved such a wide reputation of usefulness 
there have been many imitators. Our name in 
red appears across each label. 
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23 Interrogatories Propounded by Waterbury Chemical Comr 

pany. 

******* 


Interrogatory 1. State whether before the commencement of this 
proceeding any examination or analysis of “Waterbury’s Metabolized 
Cod I dver Oil Compound’’ had ever been made in the Bureau of 
Chemistry of the Department of Agriculture or under the direction 
or supervision of said Bureau and if so when and by whom was said 
examination or analysis made, and attach as a part of your answer 
hereto copy of the report, findings or other document showing such 
examination or analysis and the result thereof. 


Interrogatory 2. State whether notice was ever given of the re¬ 
sult of any such examination or analysis mentioned in Interrogatory 
1 and if so to whom was the same given and when, and was a copy 
of the findings resulting from said examination or analysis attached 
to or furnished with said notice. Attach to your answer hereto as a 
part thereof copies of said notice and findings so given or served. 

Interrogatory 3. State whether any hearing was ever had in re¬ 
spect to the labels, brands, examination or analysis or the findings 
referred to in interrogatories 1 and 2 or as provided for in Section 
4 of the Act of Congress approved June 30, 1906 known as the 
Food and Drugs Act or in Regulation 5 of the Rules and Regulations 
made and prescribed pursuant to said Act. If so state when said 
hearing was had, who if any, one appeared and on whose 
24 behalf and what was done and what was the result of said 


hearing and attach to your answer hereto as a part thereof 
a copy of all documents and records relating to said matters. 

Interrogatory 4. State whether any report or hearing was ever had 
or notice given as provided in paragraph C of Regulation 5 of the 
Rules and Regulations made and prescribed pursuant to said Act of 
Congress approved June 30, 1906 known as the Food and Drugs 
Act. If so what was done, to whom was notice given, and attach 
to your answer hereto as a part thereof a copy of all documents 
and records relating thereto. 

Interrogatory 5. State whether before commencement of this pro¬ 
ceeding any notice or certificate or other written directions or in¬ 
structions were given by the Secretary of Agriculture or other 
officer having authority in the premises to the Attorney for the 
United States directing or authorizing the beginning of this pro* 
ceeding and attach to your answer hereto as a part thereof copies 
of such notice certificate or other writing and of all documents 
attached to or accompanying the same. 

Interrogatory 6. State whether any inspection or examination of 
the laboratory and place of business of the Waterbury Chemical 
Company or of its products and the methods pursued and ma¬ 
terials used in the preparation or manufacture of said “Waterbury’s 
Metabolized Cod Liver Oil Compound” was ever made by the De¬ 
partment of Agriculture or any Bureau therein or any officer or 
person authorized so to do and whether any reports of such examina- 
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tion or inspection was ever made and attach to your answer 

25 hereto as a part thereof copies of all reports so made. 

Interrogatory 7. State wheiher any letter or other written 
communication, guaranty, communication furnishing or delivering 
samples, offers of samples or of information as to contents ingredi¬ 
ents or process of manufacture, or requests for examination or 
analysis, have heen given made or sent to or received by the De¬ 
partment of Agriculture of any Bureau or officer therein relating 
to Waterburv’s Metabolized Cod Liver Oil Compound, and whether 
any letter, notice, or other written communication has been given 
made or sent bv the Department of Agriculture or any Bureau or 
officer thereof, to the Waterbury Chemical Company or any officer 
or agent thereof or other person, relating to said Waterbury’s 
Metabolized Cod Liver Oil Compound; and if so attach to your 
answer hereto as a part thereof copies of all such letters, written 
communications, guarantvs, communications furnishing or deliv¬ 
ering samples, offers of samples, offers of information as to con¬ 
tents. ingredients or process of manufacture, notices, requests for 
examination or analysis, and other written communications either 
received, given or sent. 

26 Memorandum. 

November 15, 1909.—Time to tile exceptions to answer extended 
to November 23, 1909. 

Exceptions to Answer of Claimant. 

Filed November 19, 1909. 

******* 

Now comes Daniel W. Baker, Attorney of the United States 
in and for the District of Columbia, and excepts to the answer 
of The Waterbury Chemical Company, a corporation, filed herein, 
and for grounds therefore shows: 

1. The claimant herein has not made due answer to that portion 
of the libel in which it is alleged that said product contains no cod 
liver oil. 

2. The claimant has not made due answer to that portion of the 
libel in which it is alleged that said product is not such that it could 
be a tissue builder, and that it is not a tissue builder. 

3. The claimant has not made due answer to that portion of the 
libel in which it is alleged that certain bottles wrapped in blue 
wrapper contain a product which is antiseptic, that is to say, contain 
salycilic acid. 

4. In that the claimant attempts to set up as matter of defense 

that there never had been any examination of samples of 

27 said articles, or analysis of said articles, as provided in Sec¬ 
tion 4 of the Act of Congress approved June 30, 1906, or as 

provided in regulations 3 and 4 of the Rules and Regulations made 
and prescribed pursuant to the provisions of Section 3 of said Act. 
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5. In that the claimant attempts to set up as matter of defense 
that he had no notice or opportunity to be heard as provided in Sec¬ 
tions 4 and 5 of said Act of Congress approved June 30, 1906, or 
the rules and regulations made in pursuance to the provisions of 
said Act. 

6. In that the claimant attempts to set up as matter of defense 
that no notice or copy of the results of any analysis have been given 
to the Attorney of the United States as provided in Section 4 of said 
Act approved June 30, 1906, and that this proceeding was taken 
by the said Attorney of the United States on his own motion and not 
by direction of the Secretary of Agriculture. 

7. In that the claimant attempts to allege as matter of defense 
that the evidence purporting to show the alleged violation of the 
law had never been submitted to the Secretary of Agriculture, as 
provided in Sections 4 and 5 of the said Act of Congress approved 
June 30, 1906, and the rules and regulations made under said Act. 

8. In that the claimant in interrogatories numbers 1, 2, 3, and 4 
attached to the answer, inquires of matters which are immaterial 
and irrelevant in this proceeding, and relate to section 4 of the 
Act of Congress approved June 30. 1906, which is not applicable 

to a seizure of goods. 

28 9. In that the claimant in interrogatories numbers 5, 6, 
and 7, propounds questions which relate exclusively to the 

evidence which the United States has collected and expects to offer 
at the hearing of this cause, and are not such matters as the claimant 
is entitled to ascertain in advance of the hearing. 

DANIEL W. BAKER, 

Attorney of the United States in and 

for the District of Columbia. 

Arthur P. Greeley, Esquire, Washington Loan & Trust Co. Bid., 
Washington, D. C., Attorney for Claimant: 

Please Like notice that I shall set for hearing the above excep¬ 
tions to the answer of the claimant, in District Court, before Mr. 
Justice Stafford, on Friday November 26th, 1909. at ten o’clock 
A. M. or as soon thereafter as counsel can be heard. 

DANIEL W. BAKER, 

Attorney of the United States in and 

for the District of Columbia. 

29 Amendment to Answer. 

Filed November 24, 1909, 

******* 

To the Honorable Justice of the Supreme Court of the District of 
Columbia, holding a District Court of the United States for said 
District: 

Comes now Waterbury Chemical Company, Claimant, and prays 
for leave to amend its answer filed herein, and leave being granted 
3—2190a 
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said Claimant amends its said answer by adding thereto the fol¬ 
lowing : 

Sixth. That said Waterbury Chemical Company, claimant, for a 
further answer and plea herein to the said libel alleges: 

That said Act of Congress Approved June 30, 1906, known as 
the Food and Drugs Act and especially Section 10 thereof as con¬ 
strued and administered by Libellant and its departments, bureaus 
and officers, permits unreasonable searches and seizures, contrary 
to and in violation of the provisions of Article Four of the Amend¬ 
ments to the Constitution of the United States, and permits the 
deprivation of property without due process of law, contrary to and 
in violation of Article Five of the Amendments to the Constitution 
of the United States. 

That said Act of Congress approved June 30, 1906, known as the 
Food and Drugs Act and especially the provisions thereof as con¬ 
strued and administered by the Libellant and its depart- 

30 ments, bureaus and officers, permits unreasonable searches 
and seizures, and subjects claimant and its papers and effects 

to unreasonable searches and seizure, contrary to and in violation of 
the provisions of Article Four of the Amendments to the Consti¬ 
tution of the United States and that the proceedings had under 
said act and the seizure of said property under process in this case 
deprives claimant of its property without due process of law con¬ 
trary to and in violation of the provisions of Article Five of the 
Amendments to the Constitution of the United States. 

Wherefore said Waterbury Chemical Company claimant, prays for 
judgment and relief as demanded in its original answer and further 
prays that Libellant be required to answer fully the interrogatories 
attached to said original answer and to the answer as amended 
hereby; and further prays that said libel may be dismissed with 
costs; and further prays for all such other and further relief to 
which claimant may be entitled in the premises. 

WATERBURY CHEMICAL COMPANY, 

Claimant, 

By F. C. WATERBURY, President. 

WM H. BAILEY, Of Counsel 

State of Iowa, 

Polk County, ss: 

F. C. Waterbury being duly sworn on oath deposes and says. 
That he is president and director of Claimant Waterbury Chemical 
Company, a corporation. That the statements and allegations 

31 of the original answer and of the above and foregoing 
amendment to answer are just and true as this affiant verily 

believes. Affiant further says that the matters referred to in the 
several interrogatories appended to the answer herein are as he is 
informed and believes and as said claimant is informed and be¬ 
lieves within the knowledge of libellant and its officers and the 
answers thereto if truly made from said knowledge will tend to sus- 
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tain the statements and defenses in said answer and this amend 
ment thereto. 

F. C. WATERBURY. 


Sworn to before me and subscribed in my presence by said F. C. 
Waterbury this 22nd day of November 1909. Witness my hand 
and official seal. 

[seal.] G. H. BALL ANT YNE, 

Notary Public in and for Polk County, Iowa. 


File —. 


(Endorsed:) 

AVENDELL P. STAFFORD, Justice. 


32 Exceptions to Amended Answer. 

Filed November 27, 1909. 

* * * * * * * 

Now comes Daniel AV. Baker, Attorney of the United States in 
and for the District of Columbia, and excepts to the answer and the 
amendment to the answer of the Waterbury Chemical Company, a 
corporation, filed herein and for grounds thereof shows in addition 
to those grounds set forth in the exceptions heretofore filed: 

A. In that the AVaterbury Chemical Company in paragraph sixth 
of its amendment to the answer sets up no matter of fact or law 
sufficient to defeat the purposes of this law or the libel filed herein. 

B. In that the answer and the amendment to the answer are de¬ 
fective in law and in substance upon other grounds. 

DANIEL A\ 7 . BAKER, 

Attorney of the United States in and for 

the District of Columbia. 

Mr. A. P. Greeley, AA r ashington Loan & Trust Building, AVash- 
ington, D. C., Attorney for Respondent: 

Please take notice that I shall set for hearing the above exceptions 
to the answer of the respondent, and the amendment thereto, in 
District Court, before Mr. Justice Stafford, on Friday, Deeem- 

33 ber 3, 1909, at 10 o’clock A. M. or so soon thereafter as 
counsel can be heard. 

DANIEL W. BAKER, 
Attorney of the United States in Sc for D. C. 

Order on Exceptions. 

Filed January 7, 1910. 

* * * * * * * 

This cause having been heard upon libellant’s exceptions to libel- 
lee’s answer, the questions thereby raised are now disposed of as 
follows: 
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The first exception is overruled on the ground that the answer 
does expressly deny that the product contains no material part de¬ 
rived from cod liver oil due to metabolic changes and therefore 
raises an issue of fact to be submitted to the jury. 

The second exception is overruled upon the ground that the an¬ 
swer does expressly deny the allegation of the libel which states that 
the product is not a tissue builder and therefore presents an issue 
to be submitted to the jury. 

The third exception is overruled because it is considered that the 
answer raises the question of fact whether the product in blue 
wrapper does contain any antiseptic within the fair meaning of the 
term as used upon the blue wrapper. 

The fourth, fifth, sixth, seventh, eighth and ninth ex- 

34 eeptions are sustained upon the ground that the matters in 

the answer therein excepted to are either immaterial and 

insufficient in law or relate merely to matters of evidence which the 
defendant is not entitled to require from the libellant at this stage 
of the ca*e. 

The libellant’s exceptions to the amended answer are sustained 
on the ground that the portions of the answer therein excepted to 
are insufficient in law. 

WENDELL P. STAFFORD, Justice. 

Exception by Libellee to that part of the order sustaining excep¬ 
tions of Libellant. Notice of appeal bv Libellee. 

Order Permitting Claimant to Take Samples. 

Filed March 7, 1910. 

******* 

Upon motion of claimant for an order permitting it to take 
samples: It is this 7th d of ? J 

Ordered: That the said Waterbury Chemical Company be allowed 
to take one case of Metabolized Cod Liver Oil Compound marked 
“Plain” and one case of Metabolized Cod Liver Oil Compound 
marked “C. & G.” from the product seized by the Marshal herein for 
the purpose of analyzing the said samples for trial of the issues 
herein. 

Bv the Court: 

WENDELL P. STAFFORD. 

March 7, 1910. 

I consent. 

F. SPRIGG PERRY, 

Ass’t U. S. Attorney, D. C. 

35 Judgment of Condemnation. 

Filed March 28, 1910. 

******* 

This cause having been heard by the Court alone, the jury having 
been waived by counsel for both sides, upon the pleadings and 
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evidence, and after full argument of counsel, and it appearing to 
the Court that the Marshal of the United States has seized under the 
libel filed herein thirty-six cases of Waterburv’s Metabolized Cod 
Liver Oil Compound, each case and the bottles therein being labeled, 
“Waterbury’s Metabolized Cod Liver Oil Compound/’ and that the 
said cases and bottles contained therein have been transported from 
the city of New York, state of New York, to the District of Columbia, 
and remain in original unbroken packages in said District, and that 
the said cases and bottles and each of them were offered for sale 
in the District of Columbia, and it further appearing that each of 
the said cases and the bottles therein does not contain cod liver oil, 
and further that the word metabolized appearing thereon is false, 
it is this 28th day of March, A. D. 1910, 

Adjudged, ordered and decreed: That the said thirty-six cases and 
the bottles contained therein, and each of them, be and the same 
are hereby declared to be misbranded within the meaning of the 
Act of Congress approved June 80, A. D. 1906, and that the state¬ 
ments made upon the labels of said cases and bottles regarding the 
ingredients and substances contained therein are false and 
36 misleading, as herein recited. 

And it is further ordered that the said thirty-six cases and 
the bottles contained therein, of Waterburv’s Metabolized Cod Liver 
Oil Compound, be and they are hereby condemned. 

And it is further ordered that the United States Marshal shall 
destroy the said cases and bottles herein condemned. 

And it is further ordered that the respondent, the Waterbury 
Chemical Company, a body corporate, pay all the costs of these 
proceedings. 

It is provided, however, that upon the said respondent, The Water¬ 
bury Chemical Company, a body corporate, paying all the costs of 
these proceedings, and on or before the eighth day of April, A. D. 
1910, executing and delivering to the said United States a good and 
sufficient bond with surety to be approved by the Court, in the penal 
sum of two hundred and fifty dollars ($250.00), conditioned that 
the said thirty-six cases of Waterbury’s Metabolized Cod Liver Oil 
Compound shall not be sold or in any manner whatever disposed of 
contrary to the provisions of the said Act of Congress approved 
June 30, A. D. 1906, the said Marshal of the United States shall re¬ 
deliver and surrender the said thirty-six cases of Waterbury’s Meta¬ 
bolized Cod Liver Oil Compound, or so many of said cases as still 
remain in his possession, to the respondent, the Waterbury Chemical 
Company, in lieu of the disposition by destruction as aforesaid. 

By the Court: 

WENDELL P. STAFFORD, Justice. 
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Claimant desires exceptions noted and appeal noted. 

A. P. GREELEY, 
Attorney for Claimant. 


Approved as to form. 

A. P. GREELEY, 

Attorney for Waterbury Chemical Co., Claimant. 
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Petition for Allowance of Appeal, See. 

Filed April 15, 1910. 

******* 

To the Honorable Justice of the Supreme Court of the District of 

Columbia, holding a District Court of the United States for said 

District: 

Petition of the Waterbury Chemical Company, Claimant of the 
Thirty-six Cases of Metabolized Cod Liver Oil Compound, respect¬ 
fully represents: 

That on Oct. 4, 1909, the United States of America tiled its libel 
in this Court against the said Thirty-six Cases, more or less, of Metab¬ 
olized Cod Liver Oil Compound, asking that the same be proceeded 
against and seized for condemnation and destruction. 

On March 28, 1910, a final decree was entered in this cause, sus¬ 
taining the libel of the United States of America and ordering that 
the said Thirty-six cases of Metabolized Cod Liver Oil Com- 
38 pound be declared to he misbranded, and that the same be 
and are condemned and destroyed, and that the Waterbury 
Chemical Company, Claimant, pay all the costs. 

Your petitioner believes that said decree is erroneous and that in¬ 
justice would be done if the same should be carried into effect, and 
feeling itself aggrieved by the order and decree, does hereby appeal 
from the said order and decree of March 28, 1910, to the Court of 
Appeals of the District of Columbia, for the reasons specified in 
the assignment of errors filed herein and it prays that this appeal 
may be allowed, and that a transcript of the record, papers, and 
proceedings upon which said order and decree was made, duly au¬ 
thenticated, may be sent to the Court of Appeals for the District of 
Columbia, and also that an order be made, fixing the amount of the 
security which claimant-appellant shall give and furnish upon said 
appeal, and that upon the giving of such security, all further pro¬ 
ceedings in this court including the matters and things relating in 
any way to the execution of the decree be suspended and stayed 
until the determination of said appeal by the Court of Appeals for 
the District of Columbia. 

A. P. GREELEY and 
WALLACE R. LANE, 

Proctor and of Counsel for Claimant. 


Assignment of Errors. 

***** * * 

Comes now the said claimant, the Waterbury Chemical Com¬ 
pany, and says that the rulings at the trial and final de- 
39 cree entered on the 28th day of March, 1910 by the Supreme 
Court of the District of Columbia in the above case are erro¬ 
neous and assigns therefor the following reasons: 
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I. That the Court erred in sustaining the 4th exception of the 
Government to the answer directed to the defense that there had 
never been any examination of or analysis of the article seized as 
provided for in Section 4 of the Act of Congress approved June 30, 
1906 and as provided for in Regulations 3 and 4 of the Rules and 
Regulations made and prescribed pursuant to the provisions of Sec¬ 
tion 3 of the said Act. 

II. That the Court erred in sustaining the 5th exception of the 
Government to the answer directed to the defense that claimant had 
no notice or opportunity to be heard prior to the seizure as provided 
in Sections 4 and 5 of said Act of Congress approved June 30, 1906 
or the Rules and Regulations made in pursuance to the provisions 
of said Act. 

III. That the Court erred in sustaining the 6th exception of the 
Government to the answer directed to the defense that no notice or 
copy of the results of any analysis had been given to the attorney 
of the United States as provided in Section 4 of said Act approved 
June 30, 1906, and that the proceeding herein was taken by the 
said attorney of the United States on his own motion and not by the 
direction of the Secretary of Agriculture. 

IV. That the Court erred in sustaining the 7th exception of the 
Government to the answer directed to the defense that the evidence 

purporting to show the alleged violation of the law had never 

40 been submitted to the Secretary of Agriculture as provided in 
Sections 4 and 5 of said Act of Congress approved June 30 

1906. 

V. That the Court erred in sustaining the 8th exception of the 
Government to the answer directed to the ground that interroga¬ 
tories Nos. 1, 2, 3 and 4 attached to the answer inquire of matters 
which are immaterial and irrelevant in this proceeding and relate 
to Section 4 of the Act of Congress approved June 30, 1906 which 
is not applicable to a seizure of goods. 

VI. That the Court erred in sustaining the 9th exception of the 
Government to the answer directed to the ground that the claimant 
in interrogatories Nos. 5, 6 and 7 propounds questions which relate 
exclusively to the evidence which the United States has collected and 
expects to offer at the hearing of this cause and is not such matters 
as the claimant is entitled to ascertain in advance of the hearing. 

VII. That the Court erred in sustaining the exception of the Gov¬ 
ernment directed to the grounds that the claimant in paragraph 6 
of its amendment to the answer sets up no matter of fact or law suf¬ 
ficient to defeat the purposes of this law or the libel filed herein and 
the further ground that the answer and amendment to the answer 
are defective in law and substance and other grounds. 

VIII. That the Court erred in overruling claimant’s motion to 
dissolve the case on the ground that the original packages which 
were seized do not bear any of the marks which are alleged in the 
libel to constitute misbranding. 

IX. That the Court erred in excluding testimony as to the 

41 extent to which claimant uses cod liver oil in the production 
of Metabolized Cod Liver Oil Compound. 
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X. That the Court erred in excluding testimony as to the inspec¬ 
tion of claimant’s factory prior to inspection by the witness Keller 
and in excluding reports relative thereto. 

XI. That the Court erred in refusing to dismiss the case as to the 
26 cases of the product marked “C & G” containing bottles in red 
wrappers, for the reason that no analysis had been presented and no 
testimony presented showing that the product therein contained, 
did not contain cod liver oil. 

XII. That the Court erred in deciding that the product seized does 
not contain cod liver oil and does not contain anything that ever was 
cod liver oil and does not contain anything that was made from cod 
liver oil and for the reason given if for no other the compound is 
misbranded. 

XIII. That the Court erred in holding that the product seized 
is not cod liver oil at all and cannot be metabolized cod liver oil. 

X1Y. That the Court erred in finding that the word “Metabolized” 
is evidently untrue and is admittedly untrue as applied to this 
product. 

XV. That the Court erred in entering a decree that each of the 
cases and the bottles contained therein does not contain cod liver oil. 

XVI. That the Court erred in entering a decree that the word 
“Metabolized” appearing on each of the said cases and bottles therein 
is false. 

XVII. That the Court erred in entering a decree that 
42 the statements made upon the labels of the cases and bottles 
seized regarding the ingredients of substances contained 
therein are false and misleading. 

XVIII. That the Court erred in entering a decree that the thirty- 
six cases and bottles contained therein of Waterbury’s Metabolized 
Cod Liver Oil Compound seized be condemned and destroyed. 

XIX. That the Court erred in entering a decree that the Water- 
bury Chemical Company pay all the costs of the proceedings. 

XX. That the Court erred in not dismissing the libel of the 
United States of America. 

XXI. That the Court erred in not making and entering a decree 
in favor of the Claimant, Waterbury Chemical Company. 

And now that the foregoing assignment of errors may be and 
appear of record claimant presents same to the Court and prays that 
such disposition be made thereof as in accordance with the laws and 
statutes of the United States in such case made and provided, and 
claimant prays a reversal of the judgment, decree and condemnation 
made and entered by said Court. 

A. P. GREELEY and 
WALLACE R. LANE, 

Proctor and of Counsel for Claimant. 
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43 Order Allowing Appeal. 

Filed April 15, 1910. 

♦ * * * * * * 

Upon motion of Arthur P. Greeley, Esq., and Wallace R. Lane, 
Esq., proctors and of counsel for claimant, it is ordered that the 
petition for an appeal to the Court of Appeals for the District of 
Columbia from the final decree heretofore filed and entered herein, 
be and the same is hereby allowed, and that a certified transcript of 
the record, testimony, exhibits, stipulations, and all proceedings herein 
be forthwith transmitted to the Court of Appeals for the District of 
Columbia. 

It is further ordered that the bond on appeal be fixed in the sum 
of Two hundred and fifty dollars, the same to act as a supersedeas 
bond, and also as a bond for costs and damages on appeal. 

WENDELL P. STAFFORD, Judge. 

Memorandum. 

April 16, 1910.—Appeal bond,—filed. 

44 Order Extending Time for Filing Bill of Exceptions. 

Filed May 11, 1910. 

. * * * * * * * 

Upon motion of the claimant, Waterbury Chemical Company, 
by A. P. Greeley, its attorney, it is by the Court this 11th day of 
May, A. D. 1910, 

Ordered: That the time for submitting a bill of exceptions herein 
be, and the same is hereby, extended for twenty days from this 
date. 

WENDELL P. STAFFORD, Justice. 


Stipulation us to Testimony and Proceedings. 

Filed May 31, 1910. 

******* 

It is hereby stipulated and agreed by and between Clarence R. 
Wilson, Attorney of the United States in and for the District of 
Columbia, on behalf of the United States of America, Libelant, and 
Arthur P. Greeley, attorney for the claimant, in the above entitled 
cause, that the annexed report of the testimony and proceedings 
had before Mr. Justice Stafford in the trial of this cause is a full and 
true report of all such testimony and proceedings. 

Leave, however, is hereby reserved by and on behalf of the 
45 United States of America to object to the inclusion of said tes¬ 
timony and proceedings in the transcript of record herein on 

4—2190a 
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appeal, and to the consideration thereof by the Court of Appeals, < 
upon the ground that the same is not properly a part of such record 
and is not proper to be included therein or to be considered by the 
said Court of Appeals. 

CLARENCE R. WILSON, 

Attorney of the United States in 

and for the District of Columbia. 
ARTHUR P. GREELEY, 

Attorney for Claimant. 

* ***** * 

Washington, D. C., March 22,1910— 

12 o’clock M. 

The above entitled cause came on for hearing before Mr. Justice 
Stafford. 

Present on behalf of the United States, Honorable D. W. Baker, 
United States District Attorney, and Mr. Perry, Assistant United 
States District Attorney. 

Present on behalf of the defendant, Mr. A. P. Greeley and Mr. 

W. H. Bailey. J 

Mr. Baker: We have here a stipulation which waives a jury 
trial and provides that the trial is to take place before a judge of the 
Supreme Court of the District of Columbia holding a District 
Court. 

40 Said stipulation is in the words and figures following: 

“It is this twenty-second day of March, A. D. 1910, stipu¬ 
lated and agreed by and between counsel for the libellant and counsel 
for the claimant, that in the trial of this case the jury shall be waived, 
and the trial take place before a Judge of the Supreme Court of the 
District of Columbia, holding a District Court.” 

Opening Statement of Mr. Perry on Behalf of the Libellant. 

Mr. Perry: May it please the Court: 

An opening statement in this case may perhaps enable your 
Honor to follow the testimony a little more closely than you other¬ 
wise would be able to do. Your Honor has already had before you 
the libel in this case, in which the United States has libeled and seized 
thirty-six cases of metabolized cod-liver oil compound. 

I will read a portion of paragraph 3 of that libel, so as to give your 
Honor the allegations as made by the Government. The United 
States claims that the product is misbranded, and I now quote from 
the libel: 

“In that the said liquor or drug is misbranded within the mean¬ 
ing of the said food and drugs act approved June 30, 1906, for the 
reason that each and every bottle thereof, the cases containing and 
the circulars accompanying the same are labeled and are being sold 
by the said Washington Drug Exchange as a drug, and the labels 
bear certain statements regarding said drug, which are ex- 
47 aggerated, false and misleading, and that among the said 
exaggerated, false and misleading statements are the follow- 
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ing, that is to say: Waterburys Metabolized Cod-Liver Oil. This 
product contains the metabolized product obtained by the action of 
ferments on cod-liver oil"; and the further statement “Waterbury’s 
Metabolized Cod Liver Oil Compound does contain cod-liver oil”; 
and the further statement that many institutions are using it exclu¬ 
sively as the one general tonic and tissue builder; and the further 
statement that “Blue wrapper indicates product without antiseptic”; 
and your libellant further alleges that a number of said bottles are 
contained in a blue wrapper. 

“These statements and all of them are exaggerated, false and mis¬ 
leading in this, that the said product contains no material parts 
derived from cod-liver oil, due to metabolic changes; and further, 
that said product contains no cod-liver oil; and further, the product 
is not such that it could be a tissue builder, and it is not a tissue 
builder; and further, that said product contained in the bottles wrap¬ 
ped as aforesaid in the blue wrappers contains a product which is 
an antiseptic, that is to say, contains salicylic acid; and that these 
statements heretofore enumerated, and all of them, regarding said 
liquor or drug, are exaggerated, false and misleading, within the 
meaning of the said act of Congress approved .Tune 30th, 1906.” 

The claimant, in this'case, the Waerbury Company, has filed an 
answer which your Honor has had before you on exceptions by the 
Government, which it suffices to say, for the purposes of this 
48 opening, denies the statements of the Government, and upon 
that answer issue is joined under the rules in Admiralty, the 
Government, on the one hand, alleging that the product contains 
no cod liver oil and alleging the other statements in the libel, and the 
claimant, on the other hand, contending that it does contain cod-liver 
oil and that the other statements of the Government are without 
foundation. 

The Government expects to show to you that on or about the date 
of the libel, October 4, and I think on that very day, Mr. J. F. 
Earnshaw, an Inspector of the Department of Agriculture, in com¬ 
pany with a Deputy United States Marshal, seized, at the Washington 
Wholesale Drug Exchange, thirty-six cases of this product, some 
of which cases contained bottles that were wrapped in a blue wrapper 
which, under the statements contained in the libel, would be without 
an antiseptic, and others in a plain wrapper, which does purport to 

contain an antiseptic. , , , 

We expect to show to vou that Mr. Earnshaw, under an order from 

the court, secured samples of both of these products, both the plain 
and the product with an antiseptic, and carried it over to the De¬ 
partment of Agriculture for analysis. . 

We expect to show to vou that this product was carefully analyzed 
by the chemists of the Department of Agriculture, and they found 
that the product contained no fats, which is an essential part of 
cod-liver oil, that is to say that cod-liver oil is composed princi¬ 


pally of fats. to s h ow t0 y 0U th a t a careful analysis by the De- 

49 partment, first by the analysis of Dr. Nelson, one of the chief 
analysts in the Department, supported by the analysis of three 
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other gentlemen in the Department—that these analyses show the 
absence of any fat which could be derived from cod liver oil and 
their conclusions, based on that analysis, is that there is no cod liver 
oil in the compound. 

We expect to show to your Honor further that Dr. Kebler, the 
chief of the Drug Division of the Department of Agriculture, went 
out to the laboratory of the Waterourv Company in Des Moines, 
Iowa, and there secured samples not only of the completed product 
which is put on the nrnrket, but also secured samples of the product 
in the course of manufacture and at different stages of its manu¬ 
facture. 

We expect to show to your Honor that they do put cod liver oil 
into the compound originally, as claimed. We expect to show to you 
that, according to the analysis of the samples procured by Dr. 
Kebler. there has been cod liver oil introduced into the substance 
originally; that this cod liver oil is traced through the process until 
almost the completed stage; that at that time the product, with its 
constituent ingredients, is filtered through filter paper, as it is 
known in chemistry, and that after the product leaves that filter 
paper there is no cod liver oil in the substance, but that the filter 
paper extracts the cod liver oil from the substance. 

We expect to show to you by an analysis of the residuum left 
on the filter paper that all of the cod liver oil they put in the substance 
remains on that paper, and by an analysis of the product made after 
it passes through the filter paper that no cod liver oil remains in 
it. 

50 Taking up the other matters which are alleged in the 

libel, we expect to show to you that the bottle which is labeled 
“Without an antiseptic” contains salicylic acid which is an antisep¬ 
tic. We expect to show to you further, in regard to the statement 
that this substance is a tissue builder, by the evidence of reputable 
physicians here in Washington and also by the evidence of chemists 
in the Department in Washington, that this product does not contain 
anything which could be considered, in any case, as a tissue builder, 
due to cod liver oil. 

We expect to show to you further that the use of the word metab¬ 
olic or metabolism or metabolized is a misnomer, in every sense of 
the word; that metabolized, as it is used in chemistry, denotes the 
complete digestion of food or the assimilation of food in a living 
organization or living system, and we expect to show to you that that 
could not occur outside of a living body, and consequently that this 
term “metabolized cod liver oil” is improperly used. 


Opening Statement of Mr. Greeley on Behalf of the Claimant. 

Mr. Greeley : If your Honor please, I desire to call your Honor’s 
attention to a few points, as matter of defense. 

In the first place, it is to be noted that there is no charge that 
this product is deleterious or contains anything which is deleterious. 
The charge is, simply, that it is not labeled with the correctness 
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which the department of the Government claims should be 

51 exercised in the branding and marketing of foods and drugs. 

The Government appears to admit, from the opening state¬ 
ment of Mr. Perry, that Cod liver oil is used in the preparation of 
the compound, and that it, stays in the preparation until the final 
filtration, which he claims hikes it up. 

We do use cod liver oil in large quantities and of the best quality. 

We believe, and believe that we can show, that cod liver oil remains 
in the composition, and at any rate that the Government cannot show 
that it does not remain in the composition. 

There are one or two other things to which I would like to call 
your attention. The libel in this case was filed on October 4th and 
the answer on November 4th. The matter was argued before your 
Honor upon exceptions, the first argument being on the 3d of 
December. 

Notwithstanding that this case was pending and was awaiting your 
Honor’s decision, the Government started a second proceeding 
against us, based upon the same analysis of the same substance and 
intended to bring about the same results, those proceedings being 
under the second section of the act. 

We will show to your Honor also that notwithstanding our request 
for an analysis of our product, in order that we might he able to 
study it and prepare properly for the defense, that analysis was re¬ 
fused by the Department of Agriculture. I have not, yet had the 
analysis which the Government proposes to rely upon in this case. 

52 Mr. Baker: In order that this statement may not go un¬ 
challenged, of course we claim that it has nothing at all to 

do with the question before the Court and we will object in the at¬ 
tempt to prove any of those statements. We will object to the 
admission of any evidence in regard thereto. We claim that the 
libel and answer make an issue as to whether or not this is mis¬ 
branded, and what the Government has done in another case, or 
what any officer of the Government has done, certainly cannot have 
any hearing on the case we are here trying. 

Mr. Greeley: As showing animus on the part of the Department, 
it seems to me to have a good deal of bearing on this case. 

On the 14th of February, or about that date, the Department of 
Agriculture sent out to our customers a circular letter, with inquiries 
prefaced by the statement that they had analyzed this product and 
that it contained certain things, giving out what I take it is the analy¬ 
sis which is to be relied upon here. Our customers have had it; 
but it was refused to us. 

The seizure in this case is a seizure of the goods in cases. The 
seizure is under Section 10. There is no misbranding upon these 
cases, as we will show your Honor. There is no misbranding upon 
the labels fixed to the bottles which are within the ca^es. The evi¬ 
dence of that we will present in due course. 

We will show further that any analysis of organic compounds is 
open to serious question and open to numerous points at which error 
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may be committed; that in the analysis of such a compound 

53 as that here presented there are many opportunities for error, 
and we think we can show that error has been committed in 

numerous points in the Government’s analysis. 

The analysis of organic compounds is very much as though you 
should take the type from which a page has been printed and knock 
down the type and then try to find out from an examination of 
the type what words were printed on that page. You can find in 
the type the number of ‘Vs” the number of b’s” and all that; but 
it is simply impossible to determine what words were used. 

It is the same way with organic compounds, particularly of such 
a character as this. You can, by ultimate analysis, find the carbon 
and the hydrogen and the oxygen and the nitrogen, if they have 
nitrogen in the compound, and exact amount if you please; but to 
find out what compounds these atoms form is an impossibility. 

Mr. Perry: There is only one statement we desire to challenge 
and that is as to the question of the production of the analysis made 
bv the Government. Mr. Greelev has asked me several times for the 
analysis made by the Government and I have, in each case, ac¬ 
quiesced willingly, if he would furnish me with any counter-analysis 
that he had. 

Whereupon— 

John F. Earxsiiaw, a witness of lawful age, called by and on be¬ 
half of the libellant, having been first duly sworn, is exam- 

54 ined 

By Mr. Perry: 

What is vour full name? A. John F. Earnshaw. 

Q. What is your business? A. Food and drug inspector in the 
Department of Agriculture. 

Q. You have been employed in the Agricultural Department for 
a number of years? A. Since June, 1907. 

Q, What, if anything, do you know relative to the seizure of any 
cases of Metabolized cod liver compound, and when and where was 
that seizure made? A. T find that on October 4, 1909, I assisted the 
marshal in making a seizure of thirty-six cases of metabolized cod 
liver oil in the possession of the Washington Wholesale Drug Ex¬ 
change in the city of Washington. 

Q. Who was the deputy marshal that went with you? A. I think 
it was Mr. Cusick. 

Q. Were those in original or unbroken packages? A. They were 
in original packages, I believe. A few of them had the lids off. 

Q. What is the Washington Drug Exchange? A. It is a cor¬ 
poration. I believe, in this city, composed possibly of retail drug¬ 
gists. I am not sure about that. 

Q. Is it a sample room or a sales room, or what is it? A. It is 
for exclusively wholesale business I believe. 

Q. State whether any of those cases you saw there were 

55 offered for sale. A. On a previous occasion they did sell me 
the same product. 
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Q. The Washington Drug Exchange sold you? A. Yes, sir. 

Q. When was that? A. This previous sale? 

Q. Yes. A. On September 30, 1909. 

Q. Did you, at any time, secure samples of the product seized by 
the marshal, and if so, when? A. Yes, sir; I secured an order of 
the court and secured a case of each, that is, of the plain and what is 
marked C. G. I secured a case of each—that was on November 
24, 1909. 

Q. Will you look at these cases (indicating) and state whether or 
not you can identify them in any way? A. I put no private mark¬ 
ings on these cases. The only way in which I might possibly iden¬ 
tify them would he by the freight marks put on by the railroad 
company. 

Q. What did you do with the samples you obtained on November 
24? In the first place, what was it? A. It was a case of each, simi¬ 
lar to these cases. 

Q. Where did you get it? A. I got it from the marshal at Wesch- 
ler’s storage room on Pennsylvania Avenue. 

Q. What did you do with the two cases? A. I took those cases 
to the Bureau of Chemistry, in my office. 

56 Q. To whom did you"there deliver them? A. I there 
sealed them and brought them and delivered them to Mr. 
Ilume in the sample room of the Bureau of Chemistry—the drug 
sample room. 

Q. ^ ou sealed what ? A. I sealed each bottle and placed thereon 
a corresponding number. On the C. and G., that is, on the creosote 
and guaiaeol was placed No. 12747-B, and on the plain was placed 
12748-B. 1 

Q. Could the bottle he opened without the destruction of that 
seal? A. I hardly think so. 

Q. What did you do with the sample that you bought from the 
Washington Drug Exchange, before the seizure? A. That con¬ 
sisted of fonr bottles taken from an original case, and was deliv¬ 
ered to Doctor Kebler, in person. 

Q. Doctor Kebler is the Chief of the Drug Division in the De¬ 
partment of Agriculture; is he? A. Yes, sir. 

Q. How many bottles did you mark and put the seal on? A. 
You mean when? 

Q. After the seizure. A. All twenty-four of the bottles, twelve in 
each case. They were all sealed. 

Mr. Perry: That is all with this witness. We reserve the right 
to call Mr. Earnshaw again to identify any particular bottle, if there 
is any question raised about it. 

(The court thereupon took a recess until 1:15 p. m.) 
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57 After Recess. 

John F. Earnshaw, resumed the stand for further direct exami¬ 
nation. 

By Mr. Perry: 

Q. Mr. Earnshaw, I will ask you to look at these boxes that are 
opened and state whether or not you can identify them, if you 
please. A. Those are the two boxes taken from the seizure. They 
came from the seizure of the samples. 

Q. That is, after the product was seized by you in company with 
the marshal under the order of the court permitting you to take 
samples, these are the two boxes you got? A. Yes; on November 
24, 1909. They have my initials on them, and also the numbers. 

Q. I will ask you to look at these two bottles and state what they 
are, if you please. A. This (indicating) is a bottle of the product 
taken from the case marked “Plain,” No. 12748-B. 

Q. It bears your seal on it? A. Yes; it bears the seal, intact, 
as 1 put it on there, and also the number, with my initials, with 
my signature on the seal. 

Q. 1 notice on this seal, Mr. Earnshaw, the name “John F. Earn¬ 
shaw.Who wrote that on there? A. I did. 

Q. Take the other bottle, please? A. This is No. 12747-B, creo¬ 
sote and guaiacol, taken from the box marked C. and G. It 

58 also bears my seal and my signature. 

Q. And all the bottles were marked in the same way as 
these you have just stated? A. Yes; the 12 bottles that were in 
the one case were marked the same as one of these (indicating), 
and the other twelve the same as the other; and the same numbers. 

q They also contain this circular which appears with the bottles? 
A. To the best of my knowledge they all had this circular here. 
I did not remove it from the bottles. 

Cross-examination. 

By Mr. Greeley: 

q Did you find, Mr. Earnshaw, on the cases, seized as you have 
stated, any markings other than those which appear upon these 
four boxes? 

Mr. Baker: Do you mean on the bottles inside? 

Mr. Greeley: On the boxes. 

A. On the cases? 

Q. On the cases. A. To the best of my knowledge, I did not. 
I think they were all labeled the same. 

Q. From whom did you get your instructions with reference to 
the seizure? 

Mr. Baker: I object to that as being immaterial. 

The Court : I think it is probably immaterial at this time. The 
interest or partialitv or prejudice of the witness, of course, may be 
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shown, but there is no question about the authority of these 

59 proceedings, is there? 

Mr. Greeley: What I wish to ascertain is whether the 
seizure was made upon his action, or upon some other action. 

Mr. Baker: The seizure was made by a paper filed here in court, 
signed by myself, sworn to by myself. 

The Court: If you want to show that the witness is prejudiced, 
I do not wish to restrict you in that regard. Otherwise, I do not 
see why you should go into that. 

Mr. Greeley: I withdraw the question. 

By Mr. Greeley: 

Q. How did you know that these goods were misbranded? 

Mr. Baker: I object to that. 

The Court : He has not said on the stand that they were. 

Mr. Greeley: If your Honor please, I would like to make a 
motion to dismiss this case, on the ground that the original packages 
which were seized do not bear any of the marks which are alleged 
in the libel to be misbranded, to constitute the misbranding. 

The Court: The wooden cases? 

Mr. Greeley: The wooden cases, which are the only things 
which were seized at that time. Section 8 of the Food and Drugs 
Act says: 

“That the term ‘misbranded/ as used herein, shall apply to all 
drugs, or articles of food, or articles which enter into the com¬ 
position of food, the package or label of which shall bear any state¬ 
ment, design, or device regarding such article, or the in- 

60 gredients or substances contained therein which shall be false 
or misleading in any particular, and to any food or drug 

product which is falsely branded as to the State, Territory, or country 
in which it is manufactured.” 

Section 10, under which this seizure was made, provides: 

“That any article of food, drug, or liquor that is adulterated or 
misbranded within the meaning of this act and is being trans¬ 
ported from one State, Territory, District, or insular possession 
to another for sale”- 

It does not come under that, because this was not being trans¬ 
ported— 

“or, having been transported, remains unloaded, unsold, or in 
original unbroken packages, or if it be sold or offered for sale in 
the District of Columbia or the Territories, or insular possessions 
of the United States, or if it be imported from a foreign country 
for sale,” etc. 

I contend that that these were seized as original, unbroken pack¬ 
ages, and that as original, unbroken packages they bore no brand¬ 
ing or labeling which is open to objection or is objected to in this 

libel. 

The Court: I overrule this motion. We will go on with the 
case, and I will consider that at the close of the case with any other 
points you wish to have me consider. An exception will be noted. 

5—2190a 
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Thadeus S. Hume, a witness for the United States, being first 
duly sworn, testified as follows: 

61 By Mr. Perry: 

Q. Mr. Hume, your full name is Thadeus S. Hume, is it? A. 
Yes, sir. 

Q. And what is your occupation at present? A. Storekeeper in 
the Drugs Division of the Bureau of Chemistry. 

Q. Were you such in October of last year? A. Yes, sir. 

Q. Did you at any time receive from Mr. John F. Earnshaw, an 
inspector of your Department, any samples or cases of metabolized 
cod liver oil compound? A. Two cases. 

Q. On what date? A. November 24, 1909. 

Q. How were they marked, Mr. Hume? A. They were marked 
with his initials, and the I. S. sample number. 

Q. What became of those cases? A. They were left in the store 
room, under my charge, under lock and key. 

Q. Were they disturbed or opened while they were in your charge 
at all? A. No, sir. 

Q. What became of the samples after you had them there—the 

cases. What became of them finallv? A. Thev were never taken 

«/ 

out of the store room, to my knowledge. 

Q. What about the bottles that were contained in the 

62 cases? A. Well, I was not there when the cases were 

opened. 

Q. While you were there they were not disturbed in any way? A. 
No, sir. 

No cross-examination. 

Dr. Elnathan K. Nelson, a witness for the United States, being 
first dulv sworn, testified as follows: 

By Mr. Baker: 

Q. Doctor, state your full name. A. Nathan K. Nelson. 

Q. What is your occupation? A. Analyst, Bureau of Chemistry, 
vision of drugs. 

Q. How long have you been there? A. One year. 

Q. And prior thereto, what was your occupation? A. Immedi¬ 
ately prior thereto I was a commercial chemist in Seattle, Wash¬ 
ington. 

Q. What do you mean by a commercial chemist? A. In private 
practice. 

Q. How long did you remain there? A. Two years. 

Q. Can you give us some idea of the extent"of your practice? 
A. I handled all sorts of analytical work. 

Q. As a commercial chenrst, did you make experiments 

63 or analyze substances? A. Yes; I did. 

Q. Prior to being a commercial chemist, what was your 
occupation? A. Well, for eight years I was chief chemist of Swift 
& Company, packers, in Chicago. 
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Q. And as such, what was your business? A. All such wgrk 
as pertained to the packing industry, largely fats, oils and soaps. 

Mr. Greeley: If your Honor please, I understood from Mr. 
Perry's opening that there are several of the experts of the Depart¬ 
ment of Agriculture who have analyzed the products, and I would 
ask your Honor to have all of those experts who are to testify in 
this case retire during the examination of the present expert. 

Mr. Baker: I must object to that, because we have Doctor Keb- 
ler here, who has assisted a great deal in this case and who is one 
of the experts. It is necessary for us to have him here. There are 
one or two others who are here who might retire, but if the order 
is to be made, all of the experts on both sides ought to retire. I 
cannot see any reason or necessity for it, myself. It is a matter 
entirely within the discretion of the court. 

The Court: I think if I made any order, I would make it apply 
to all witnesses on both sides, the usual order. Do you care to have 
that sort of an order made, Mr. Greeley? 

Mr. Greeley: No; I would not. 

The Court : I do not think I would classify the witnesses, then. 

I think it would be an unfair imputation to cast upon 

64 them. 

Mr. Greeley: I will say, your Honor, that there is a 
good deal of importance placed upon the analysis in this case. Dif¬ 
ferent analysts have examined and found certain results, and it 
seems to us quite desirable that those to be examined later should 
not have the benefit of the cross-examination of the first expert and 
the investigation into the methods which he followed, and his 
knowledge of chemistry. 

The Court: I appreciate, of course, what is said, mt I do not 
think I ought to make an order unless it is to apply equally to both 
sides. I hardly think I would be quite justified in doing it—in 
making a partial order of that sort. 

Mr. Greeley: We note an exception. 

The Court: The reporter may note an exception. 

By Mr. Baker: 

Q. How many years’ experience have you had as an analytical 
chemist? A. Sixteen years. 

Q. Where did you study? A. At the University of Illinois. 

Q. What course of study; how long a period? A. A four-year 
course. 

Q. Have you any degrees? A. Bachelor of Science. 

Q, I will ask you whether you made an examination of an article 
known or called metabolized cod liver oil. A. I did. 

Q. And will you state when and where you got your 

65 samples? A. The sample was taken from the store room 

December 6, 1909. The box was opened in the presence 

of Mr. H. C. Fuller, an analyst of the Department, Bureau of 
Chemistry. 

Q. Were there any marks on the bottles so that you could identify 
them? A. There were. 
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Q. What were they? A. They were all sealed with the seal of 
John F. Earnshaw, and lettered and numbered with the interstate 
sample numbers. 

Q. Would you be able to identify those bottles if you saw them? 
A. Yes, sir; I would. 

Q. Will you look at those bottles there (indicating) and state 
whether they are the ones? A. These are bottles, apparently, from 
the case. They are not the samples that I took out. 

Q. How many bottles did vou take out? A. Three bottles from 
each case. 

Q. And who was present when the boxes were opened? A. Mr. 

H. C. Fuller. 

Q. And yourself? A. And myself. 

Q. What did vou do with the bottles vou took out? A. I took 
them to the laboratory, unsealed them, and put them through the 
course of analysis. 

Q. Will you examine the bottles there before you and state 
whether or not they are the bottles of which you made the 

66 analysis? A. They are. 

Mr. Baker: If your Honor please, [ want to offer in evidence 
those bottles and also the two bottles there on the desk, and the 
cases and circulars accompanying the bottles. 

The Cotrt: Thev may be received. 

Bv Mr. Baker: 

«/ 

Q. When did you make the analysis? A. The analysis was made 
in the period between December 6 and December 17. 

Q. Will you state the result of your analysis, what you found?* 
A. I found alcohol, 8.02 per cent; specific gravity at 15.6 degrees, 

I. 0559; solids, 15.72 per cent; ash, .48 per cent; hypophosphites, 
as calcium hypophosphites, .087 per cent; free salicylic acid, .178 
per cent; combined salicylic acid, .086 per cent; caffein, .011 per 
cent; fatty acids, .005 per cent; and glycerine, about 1 per cent. 

Q. Now, did you examine as to the sugars? A. I did not. I 
turned the sample over to another chemist, who made the anaylsis. 
Q. To whom did you give the samples? A. Mr. G. W. Knight. 
Q. Did you examine as to fatty acids? A. I did. 

Q. And you found .055 per cent? A. Yes. 

Q. Will you tell us the manner in which you made this 

67 examination, the quantity you took, the way in which you 
made the examination, and the results as you found them? 

A. In determining the fatty acids I took 100 cubic centimeters, 
equivalent to about three and a half ounces, placed the measured 
quantity in a separatory funnel, added ether, and agitated thor¬ 
oughly the fatty acids and other materials, the other soluble ma¬ 
terials going into solution in the ether. The lighter layer separates 
at the top, and was separated from the aqueous solution. The ether 
was evaporated in a tared dish, and the residue weighed. This 
residue consists of free fatty acids and free salicylic acid, both being 
in a combined state. In order to get a separation of these two, the 
salicylic acid was dissolved out with w T arm water and the solution 
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filtered. The fatty acids, being insoluble, were retained on the 
filter and weighed—dissolved through with alcohol and weighed in 
a tared dish. After this operation the material was acidified, made 
distinctly acid, with hydrochloric acid, this being with a view to 
eliminate any salicylic acid or any fatty acids which might be con¬ 
tained in the form of a soap. The operation was repeated, extrac¬ 
tion with ether as before stated, and the separation of salicylic acid 
and fat, as before stated, and the total quantity of fatty materials 
estimated by addition of the free fat, plus the fatty acids which 
might have been combined. 

Q. And with that test you found what? A. With that test I 
found a total of .005 per cent fatty acids, all soluble in alcohol. 

Q, How did you get .26, salicylic acid, free and com- 

68 bined? A. Well, the salicylic acid is soluble in hot water, 
and I estimated by finding the amount of alkali that will 

neutralize. 

Q. T noticed when you gave me your statement a while ago as 
to what you found, you divided up the salicylic acid into the com¬ 
bined and the free? A. I did; yes, sir. 

Q. Where it is .26, they are added together. Is that correct? 
A. Yes; that is correct. 

Q, Now, state again how much of each you found? A. .178 free 
salicylic acid, and .086 per cent combined salicylic acid. 

Q. Did you examine for the purpose of finding whether or not 
there were any fatty oils in the substance? A. I did. 

Q. What did you find? A. I found no fatty oil known as glyc¬ 
eride. 

Q, Did you or did you not examine for the purpose of finding pro¬ 
tein matter? A. I did. 

Q. What did you find? A. I found no evidence of protein matter 
present. 

Q. How about alcohol? A. Alcohol I found present to the ex¬ 
tent of 8.02 per cent, by volume. 

Q, What sort of a test did you make to find that? A. I 

69 took 50 cubic centimeters of the sample and distilled from 
a slightly alkaline solution, diluting in water to 200 centi¬ 
meters, and receiving in a 100 centimeter flask. I took the specific 
gravity of distillates, and referred to alcohol tables, giving the per¬ 
centage of alcohol corresponding to certain specific gravities, and 
obtained the percentage of alcohol. 

Q. What sort of an examination did you make for protein matter? 
A. I removed the salicylic acid by taking out with ether, and on 
the residue tested for protein matter by means of Millon’s re-agent. 

Q. What is that? A. Millon’s re-agent is a solution, in nitric 
acid, of mercury, which gives a red color with protein material. 

Q. What sort of examination did you make for the hypophos- 
phites of calcium? A. I determined the phosphorous in the ash of 
the preparation. 

Q. How did you determine the glycerine, if any, you found? 
You testified you found 1 per cent. A. An extraction was made of 
the total residue with acetone, in an apparatus designed for the pur- 
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pose, the acetone was evaporated off, and the total extractive material 
was weighed as crude glycerine. 

Q. Did you identify the hypophosphites as such when you made 
the examination? A. As well as I could. The amount was very 
small. Of course they were converted into other compounds on 
ignition, converted into phosphites, oxidized; but in the 

70 original preparation I got a slight reduction of silver salt. 

Q. Why did you report them as hypophosphites? In your 
report you call them that, do you not? A. Yes. 

Q. Why do you do that? A. There is some slight evidence that 
hypophosphites were present. 

Q. Were these tests you made what we might call the tests ordi¬ 
narily used by scientists, chemists? A. They are. 

Q. And what have you to say as to their value; that is, as to their 
correctness? A. I feel that thev are verv accurate, correct. 

Q. Are they the latest tests known to your science? A. Yes. 

Q. I will ask you whether or not in this substance that you ex¬ 
amined you found any cod liver oil? A. I found no evidence of 
the presence of cod liver oil. 

Q. I notice here in your analvsis vou have, under the head of 
fatty acids, .005 per cent. A. Yes, sir. 

Q. What, if anything, has that to do with evidence of cod liver 
oil, if it has anything to do with it? A. I consider that it is not 
evidence of the presence of cod liver oil. The fatty material might 
come from any source. It was very small in amount extremely 
small, and very difficult to do anything with in a chemical way. 

Q. In your analysis, taking the different things you 

71 found, was there anything there that would point to cod liver 
oil? A. I found nothing to point to the presence of cod liver 

oil. 

Q, What would he the analysis of cod liver oil? A. Cod liver oil is 
of very complex constitution, consisting of the glycerides of stearic 
and palmitic acids, together with the glycerides of acids peculiar to 
cod liver oil, and containing small amounts of volitile alkaloids, 
fixed alkaloids, and a minute proportion of iodine. 

Q. Suppose you took cod liver oil and mixed it with pancreas, 
bile or gall; what effect, if anything, would that have upon the cod 
liver oil? A. Well, if the ferment in the pancreas was active, and 
the temperature kept right, there might he some slight splitting of 
the fats into fatty acids and glycerine, and an emulsion of cod liver 
oil might be formed. 

Q. Suppose this emulsion that we have mixed here with cod liver 
oil, pancreas, bile and gall is filtered, what effect would that have 
on the cod liver oil, in what came from the filter? A. The cod liver 
oil would be left on the filter. It would be filtered out. 

Q. It would be left on the filter? A. Yes, sir. 

Q. Now, is there or is there not any protein matter in cod liver 
oil? A. There is not, to any appreciable extent. 

72 Q, Well, is there any protein in fatty matter? A. There 
is none if the oil is dry, properly prepared. 

Q, How do you calculate the food value of a substance? A. The 
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heat value can be calculated in calories. The amount of heat given 
by burning one gram of the fat of the body can be calculated in 
calories. 

Q. Do you know whether or not cod liver oil has any heat value, 
or do you know the heat value of cod liver oil? A. I do. 

Q. What is the heat value of cod liver oil? A. Cod liver oil has 
a heat value approximating 4,500 calories. 

Q. Do vou know the heat value of this substance we have here? 
A. I do. 

Q. What is the heat value? A. I have not the exact figures avail¬ 
able. 

Q. Did you make any calculation of it at any time? A. I did 
make the calculation. As I remember- 

Q. I will show you a paper I have here, which purports to have the 
calculation of food value in calories per bottle of 400 C. C., and ask 
you whether that is the calculation you refer to. A. That is the cal¬ 
culation. 

Q. Can you state now the heat value of this substance per bottle? 
A. 198 x /> calories. 

Q. Do you know the heat value of milk? A. Milk is said to have 
a heat value of 325 calories. 

73 Q. Is there such a thing as the protein value of a sub¬ 
stance? A. Protein value? 

Q. Yes, or food value measured by the quantity of protein as dis¬ 
tinguished from a measurement of heat value? A. Oh, yes; it 
could be taken so—the percentage of protein. 

Q. You stated a while ago that if we would make an emulsion 
containing cod liver oil, pancreas, bile and gall, and then attempted 
to strain it through a filter, the cod liver — would not go through 
the filter. Can you tell us why that is? A. Well, it is presumed, of 
course, that this emulsion has settled to some extent, and the oil 
risen to the top. Emulsion by itself in a completely emulsified state 
cannot be filtered at all; but on allowing the emulsion to separate to 
some extent, the aqueous solution will go through the filter. The 
oil will not, because the oil is present in small globules that are too 
large to pass through the interstices of the filter. 

Q. Now, would cod liver oil enter into the chemical combination 
if it was compounded or mixed with pancreas, bile and gall? A. It 
would not. 

Q. Did or did you not make any analysis of a certain compound 
produced to you by Doctor Kebler? A. I did. 

Q. When? A. Last week, Saturday, and yesterday. 

74 Q. How many analyses did you make? A." I made two 
analyses; properly speaking, three analyses—two analyses 

and one test. 

Mr. Baker: If your Honor please, we offer to show that Doctor 
Kebler got some of this material from the factory before it was 
filtered and some after it was filtered, and that he brought it to this 
witness and had him analyze it. 

The Court : He is on the stand. You may have him go on. 
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Mr. Baker: While he is on the stand, we want him to go on and 
explain that. 

The Court: Of course it will not be considered unless you make 
the connection. 

By Mr. Baker: 

Q. M ill you tell us exactly what you analyzed for Doctor Kebler? 
A. 1 received from Doctor Kebler four bottles, three of which I 
handled in the laboratory. Bottle No. 1 is a sample taken from 
the four-gallon jar, ready to be introduced in large jar in process 
No. 1. 

Q. I will show you these bottles and have you identify them. I 
show you three bottles,.marked 1, 2 and 3, and ask you if these are 
the bottles you refer to. A. These are the bottles. 

Q, Will you take up and tell us the analysis of each one of those 
bottles, calling them by their number? A. Bottle No. 1, emulsion 
obtained by process No. 1. I found fats equal to 23.79 per cent; 
reaction, acid, to litmus paper. 

Bottle No. 3, part of the residue left on filter papers in the 

75 filtration of product obtained from processes Nos. 1 and 2. 
I found total solid residue equal to 68.53 per cent, ash .29 

per cent, fat 60.06 per cent, reaction, acid, to litmus paper. 

Bottle No. 2, a mixture obtained from mixing products from pro¬ 
cesses Nos. 1 and 2, was treated in a centrifugal machine, and the 
fat separated as well as possible by that means, and estimated to be 
about 8 per cent, by volume. 

Q. Now, I will ask you whether or not you found any evidences 
of cod liver oil. A. I did find evidence of cod liver oil in all three 
bottles. 

Q. Did you examine for anything else other than you have stated 
in regard to the fats? A. Nothing further than I have stated. 

Q. Now, I want to know whether or not, prior to the date that you 
stated you made the analysis of this metabolized cod liver oil, you 
ever made an analysis of the same substance. A. I did. 

Q. And if so, when? A. I made an analysis, reported upon 

October 14, 1909. 

Q. Is this the bottle (indicating)? A. That is the bottle. 

Q, Marked 9777-B? A. Yes, sir. 

(}. What time did you make an analysis of that? A. October 14, 

1909. . ., , 

Q. TTow did your analysis compare with the one you made 

76 from the samples taken here? A. The analysis compared 
very well with the present analysis. 

Mr. Baker: 1 will ask to have that analysis identified. I will 
not offer it in evidence now. Will you give me the analysis yon 

made? 

A. The previous one? 

Mr. Baker: Yes; the previous one of this bottle. 

(The witness produced a paper.) 

Mr. Baker : This is the analysis of bottle I. S. No. 9777-B. * 



tTKITttD STATES Ot AMERICA. 


41 


(The paper was marked for identification “9777-B. J. W. H.”) 

Mr. Greeley: Please let me have your first analysis for com¬ 
parison with the other. 

Mr. Baker: It has not been offered. It is just marked for identi¬ 
fication. Do you want the one offered in evidence? 

Mr. Greeley: I want the one offered in evidence and the first 
analysis, made on the 14th of October, or whenever it was. 

Mr. Baker: If there is no objection, I will offer it in evidence 
now. 

Mr. Greeley: I would like to have it in evidence. 

Mr. Baker: We will offer it in evidence, and I will ask the wit¬ 
ness to read it, so that we can understand it. I would like to have it 
read in comparison with the one you have read from. 

A. I found total solids, 18.38 per cent; ash, .58 per cent; 
77 hypophosphorous acid, as calcium hypophosphites, .11 per 
cent; salicylic acid, total, .29 per cent; caffeine, .024 per cent; 
fatty acids, .014 per cent; alcohol, 8.84 per cent. 

By Mr. Baker: 

Q. What about fatty oil? A. Fatty oil I found. I found the fatty 
material would be entirely soluble in alcohol; no combined fat 
present. 

Q. And what about protein matter? A. I found no protein mat¬ 
ter in it. 

Mr. Baker: We offer in evidence the one numbered 12748-B 
and also the one numbered 9777-B, and we will have them copied 
into the record, so that your Honor can see them. 

(The papers referred to are as follows:) 

No. 12748-B. Material, Waterbury’s Metabolized Cod Liver Oil 
Comp., Plain. Condition of seals, intact. 

Date received, Dec. 6th, 1909. Received from L. F. Kebler. 

Date report, Dec. 17th, ’09. Analyst, E. K. Nelson. 

(Opened in presence of H. C. Fuller.) 


Alcohol . 8.02% 

15.6 

Specific Gravity.. 1.05 59 

15.6 

Solids, in vacuo 75°. 15.72 % 

Maltose . 2.96 “ 

Dextrose. 6.91 “ 

Total sugars. 9.87% 

Ash ... . 0.48 “ 

Hypophosphites as Ca(H2P02)2. 0.087 “ 

78 

Nitrogen . 0.136% 

“ 6.25 . 0.85% 

Free Salicylic acid. 0.178 “ 

Combined “ “ . 0.086 “ 

Caffein . 0.011 “ 

Fatty acids. 0.005“ 

Glycerine (Ext. W. Acetone). 0.78 “ 


6—2190a 
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Odor, cherry, malt. 

Taste, sweet, slightly bitter. 

Color, yellowish brown. 

Turbidity, decided. 

Reaction, acid to litmus. 

The fatty materials entirely soluble in alcohol. 

This sample shows no diastastic action on starch. 

The free salicylic acid is that obtained by direct extraction of 
sample. 

The combined salicylic acid is that obtained after removal of the 
free salicylic acid, acidifying and re-extraction. 

A small amount of acetic acid is indicated. 

Responds to Petenkofers test for biliary salts,—applied to chloro¬ 
form extract, water insoluble portion,—indicating presence of ox gall 
or similar material. 

No. 9777-B. Material, Waterbury’s Metabolized Cod Liver Oil 
Comp., plain. Condition of seals, intact. 

Date received, Oct. 1st, ’09. Received from L. F. Kebler. 

Date report, “ 14th, “ Analyst, E. K. Nelson. 

Opened in presence of L. F. Kebler. 

79 Odor, suggests malt and cherry. 

20 

Specific Gravity — 1.0643. 

20 

Reaction, slightly acid. 

Color, brown. 

Turbidity, slight. 


Total solids . 

Ash . 

Hvpophosphorous acid . 

(As Ca(H2PO)2 

Nitrogen . 

Salicylic acid. 

Caffeine . 

Fatty acids, Ac., insoluble in H20... 

Dextrose . 

Maltose . 

Total sugars ... ? . 

Alcohol . 

Glvcerine . 


OO 

.38 

% 

0. 

\ 

56 

u 

}°. 

11 

u 

0. 

156 

u 

0 

.29 

a 

0. 

024 

n 

0. 

014 

a 

7. 

67 

a 

3. 

54 

<« 

8. 

84 

(( 

Traces 

t 

> 


x6.25—0.975% 


11 . 21 % 


Ash contains K Na, Ca, Mg, F2 05 and a trace of Li. 

Extract by CHC13 gives Pettenkofer’s test for biliary salts, which 
indication suggests the presence of a trace of cod liver oil, or gaduol. 

Has a slight diastastic action on starch. 

Millon’s reagent gives a proteid reaction before removal of salicylic 
acid and caffeine, but not after their removal. 

Glycerin extracted bv acetone from solid residue, was very small 
in amount; gave reactions by Deniges methods. (C. R. 148-570- 
72.) 
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80 By Mr. Baker: 

Q. I will ask you this. On one of these bottles I have offered in 
evidence I notice three tubes. Will you tell us what they are? 
A. The total quantity of material was taken from this bottle, and 
the total quantity of fatty material, the total quantity of salicylic 
acid and the total quantity of caffeine separated, the same being 
placed in these small tubes, labeled with the contents. 

Q. The tubes are marked to show that? A. Yes. 

Mr. Baker: We offer the tubes in evidence, then, if the Court 
please. 

The Court : They may be received. 

Cross-examination. 

By Mr. Greeley: 

Q. In determining the solids, you evaporated the liquid material, 
I suppose? A. In the vacuum, at 70 degrees centigrade. 

Q. Did you look for any digested products of cod liver oil? A. I 
did. 

Q. What tests did you employ to find them? A. The digested 
cod liver oil—I took it to mean an oil split in glycerin and fatty 
acids, the digestion of oils, being supposed to be the splitting of 
glycerin and fatty acids, and partly the emulsification of 

81 the product. I found no evidence of the presence of cod 
liver oil from the fatty acids separated. 

Q. What tests did you employ? A. I treated the residue with 
sulphuric acid and sulphuric-nitric acid, and got some colorations^ 
but slight—not like those of cod liver oil. 

Q. Now, if there were present in a compound any bile, would you 
get color Reaction? A. You would. I got the presence of bile 
indicated. 

Q. What indication of bile did you get? A. I used Pettenkofer’s 
test. 

Q. What is that test? A. Sulphuric acid, a grain of sugar added, 
and allowed to stand. It gives the coloration. 

Q. What colors did you get? A. Red, violet red—slightly violet; 
more of a reddish color. 

Q.. What color would you get with the same test applied to cod 
liver oil? A. I can’t state. 

Q. Would you not in fact get the same color reaction from cod 
liver oil that you would from bile? A. Biliary salts are present, 
if at all, in very small amount in cod liver oil; and I don’t believe 
you would get as intense a color. 

Q. How about the color test of the fluid extracts of bile? A. The 
fluid extracts? 

82 Q. Yes. A. In the presence of bile? 

Q. Well, we will say in the presence of bile, yes. A. Ac¬ 
cording to the test that was made, I don’t believe they would influence 
it to any extent, because the extraction of this material was made bv 
means of an immiscible solvent. 
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Q. If extract of eucalyptus were present in this compound, what 
effect would it have on the color? A. I don’t know. 

Q. Did you test the product for eucalyptus extract? A. I did not. 

Q, Or for extract of yerba santa? A. I did not. 

Q. Did you test for licorice? A. I did not. 

Q. Did you test for malt extracts? A. The odor indicated malt 
extract, and the determination of maltose was made by Mr. Knight, 
of our department. 

Q. Would not the ether take from these substances, such as 
eucalyptus, yerba santa, licorice, malt extract, something sufficient 
to mask any color test? A. I believe not. 

Q. Would the digestive tissues from packing house products, such 
as the gall bladder, the pancreatic glands, the spleen, affect color 
reaction? A. Possibly, to some slight extent. The way the ex¬ 
traction is made, I doubt very much if the influence would be large. 

Q. How did you test this product for protein matter A 

83 I tested this product for protein matter by means of bottling 
with Millon’s reagent after removal of extractive materials. 

Q, Is that the only test you applied? A. That is the only test 
I applied. 

Q. Do you consider that a characteristic proteid reaction? A. I 
do. 

Q. In Hammerstein’s text book of physiological chemistry, with 
which you are no doubt familiar, are you not? A. I am. 

Q. I find a statement, and I will ask you to state if it is correct. 
On page 28 he says: 

“No proteid reaction is in itself characteristic, and therefore in 
testing for proteids one reaction is not sufficient, but a number of 
precipitations and other reactions must be employed.” 

Is that correct? 

A. No reaction was obtained in this case. 

Q. Why did you not try another reaction, then? There were 
other reactions for proteids, were there not? A. I presume so. 

Q. Do you know what the others are? A. At the present time I 
can’t state. 

Q. Were any others ever used by you? A. I have used others. 

Q. Would you expect to find proteids in malt extract? A. A 
very small amount of proteid material might be present in 

84 malt extract. 

Q, Would you expect to find in malt extract as high as 
4 per cent of proteid matter? A. Hardly so high. It varies a great 
deal. 

Q. Have you examined any malt extracts? A. Not for proteids. 

Q. In your first analysis, that is, the analysis made last October, 
you found .014 per cent of fatty acids. Where did that fat come 
from? A. I can’t state. 

Q. Can you say it did not come from cod liver oil? A. I got 
two tests for cod liver oil that were conclusive of an indication. 

Q. What is your test for cod liver oil? A. Color reaction, as 
before stated. 

Q, Did you test this product for cholestrol? A. I tried to get 
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cholestrol out of the product, but did not succeed in obtaining any. 
Probably it may be there in small amounts in the bile. 

Q. Did you get any color reaction indicating it? A. No. 

Q. Did you try any color reaction for cholestrol? A. No. 

Q. Did you try hydrochloric and nitric acid color tests with the 
oil? A. I did not. 

Q. You tried only the one with sulphuric acid, I think you said? 
A. Yes, sir. 

85 Q. What was your test for caffein? A. The test consists 
in evaporating the residue with a small amount of hydro¬ 
chloric acid and a small crystal of potassium chlorate to dryness, 
and exposing that residue to the fumes of ammonia, the residue 
turning purple; further, the melting point of the caffein; and fur¬ 
ther, its precipitation and purification by means of iodized potassium 
iodide. 

Q, How much caffein did you get. out of the quantity which you 
analyzed? I think you stated that in each case you took 100 cubic 
centimeters? A. Yes, sir. 

Q. How much caffein did you get out? A. I got .011 per cent. 

Q. How much? A. A little over one hundredth; exactly .011 
per cent. 

Mr. Baker: Which examination are you talking about now; the 
one made after the seizure or the one made before the seizure? The 
one made before the seizure was apparently .024. 

By Mr. Greeley: 

t j 

Q. In the analysis made before the seizure you appear to have 
found caffein, .024 per cent? A. Yes. 

Q. How much in actual weight would that be? A. That would 
be .02 of a gram, 24 milligrams, from 100 cubic centimeters, ap¬ 
proximately. 

Q. And you determined the melting point of that, did 

86 you? A. I determined the melting point on the sample 
numbered 12748-B. 

Q. That was the analysis made after the seizure? A. Yes. 

Q, And you found in that .011 per cent? A. Yes, sir. 

Q. And that in actual weight is about how much? A. It is about 
.01 of a gram, to a hundred grams. 

Q. And you determined the melting point of that? A. I did. 

Q. In what way? A. A small amount was put in a capillary 
tube. The capillary tube was attached to a thermometer. The 
thermometer was suspended in a test tube, immersed in sulphuric 
acid, and the temperature was very gradually raised, until the 
substance melted. 

Q. Did you make any quantitative analysis for proteids? A. The 
nitrogen was determined by our nitrogen division, but that does 
not necessarily imply proteids. 

Q. How much nitrogen did you get? A. The nitrogen division 
reported .136 per cent nitrogen. 

Q. How much proteid matter would that represent? A. Of the 
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various proteids, it would represent in the neighborhood of .8 per 
cent. 

Q. What would the nitrogen come from? A. The nitrogen might 
come partly, to a very small extent, from caffein. There might 
be ammonium salts there, a small amount. It might come 

87 from several sources, possibly, in a mixture of the sort. 

Q. What would be the effect on the glands themselves, 
such as the pancreas glands, the spleen and the gall bladder, of 
keeping them in liquid at about the temperature of the blood for a 
couple of days? A. In water? 

Q. In water or any other liquid. Well, in water, we will say. A. 
I presume the tendency would be to dissolve the extractive materials 
from it—water soluble materials. 

Q. Would it not dissolve the glands themselves? A. I think not. 

Q. What would be the effect of putting oil into such a mixture 
and keeping it at such a temperature? A. Provided the ferments 
were active, that it had been killed. I mean if the temperature was 
right for the digestion, there might be a certain amount of splitting 
in the fatty acids and glycerin. That would be expected; and an 
emulsification of the fat. 

Q. In what condition would the fat be left in such a mixture? 
A. Largely in the form of an emulsion. 

Q. Could you determine with certainty on an analysis of such 
a mixture whether or not any fat found in it was from cod liver oil 
or some other fat? A. As before stated, the amount of fat was so 
small that it was hardly possible, of course, to apply any extensive 
tests to it, but those applied did not indicate the presence of 

88 cod liver oil. 

Q. What would be the effect upon a determination of the 
oil of the presence of the digestive glands? A. Part of the fat de¬ 
termined might have come from the digestive glands. 

Q. And what effect would it have on any color test? A. Well, 
that I can’t say. 

Q. Do you know whether malt extract gives a color reaction? A. 
I don’t know. 

Q. Do you know whether extracts of eucalyptus gives a color re¬ 
action? A. I don’t know. 

Q. Do you know whether extract of verba santa gives a color re¬ 
action? A. I don’t know. 

Q. Do you know whether licorice gives a color reaction? A. I 
don’t remember it. I believe it does. I am not sure. I couldn’t 
state. 

Q. In your analysis made after the seizure, you found fats, or 
fatty acids, which you put down as .005. How'do you determine 
that amount? A. By weighing. 

Q, What did it weigh? A. It weighed .005—5 milligrams, 
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89 George W. Knight, a witness called by and on behalf 
of the United States, being first duly sworn, testified as fol¬ 
lows : 


By Mr. Baker: 

Q. Mr. Knight, will you state your full name? A. George W. 
Knight. 

Q. And your occupation? A. Analyst at the Bureau of Chemis¬ 
try, Department of Agriculture. 

Q. Mr. Knight, did you analyze No. 12748-B, material, Water- 
bury’s Metabolized Cod Liver Oil, plain? A. I did. 

Q. What did you examine it for? A. I examined it for sugars. 
Q. I show you a bottle bearing the numbers 127.48-B, and ask 
you to examine it and state whether or not that is the bill from 
which you got your sample? A. It is. 

Q, What did your examination show? A. My examination 
showed that it contained maltose and dextrose. 

Q. In what quantities? I show you the paper that was offered 
in evidence. A. Maltose, 2.96 per cent; dextrose, 6.91 per cent. 

Q. What is maltose? A. Maltose is a sugar. 

Q. W hat is dextrose? A. Dextrose is also a sugar. 

90 Q. Did you examine it as to solids in vacuum? A. No. 

Q. Now, I show you a bottle marked 9777-B, and ask you 

whether you made an examination of that for anything. A. I also 
examined that for sugars. 

Q. What did you find? A. I found dextrose, 7.67 per cent, and 
maltose, 3.54 per cent. 

Q, From whom did you get your samples when you made your 
examination? A. I got my samples from Doctor Nelson personally. 

Cross-examination. 

By Mr. Greeley : 

Q, What test did you employ for determining the sugar? A. I 
employed the analyses that are used in Bulletin No. 107 of the De¬ 
partment of Agriculture? 

Q. What are they? A. With certain modifications. I took 26 
grams of the sample and dissolved them in water, added normal 
lead acetate solution and made up the volume to 100 C. C.’s and 
removed the excess of lead with potassium oxalate, just barely 
enough to remove the lead, then I filtered that again and took an 
aliquot part of that for the purpose of reducing the sugars. Then 
I took another portion and polarized them in the polariscope and got 
the specific rotation. Then I took another portion of that and let 
it stay over night with 10 per cent of hydrochloric acid to see 

91 if there was any inversion which would denote the presence 
of sucrose, and I repeated the analysis of the day before, 

and there was no change, showing there was no sucrose there. 

Q. Does malt extract contain any nitrogen? A. I believe it 
does. 

Q. Did you make any quantitative estimation? A. Yes, sir. 
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Q. How much did you find? A. Oh, of nitrogen? 

Q. Yes. A. No; I did not. 

Arthur W. Brum ell, a witness called by and on behalf of the 
United States, being first duly sworn, testified as follows: 

By Mr. Baker: 

Q. Mr. Burmell, will you state your full name? A. Arthur W. 
Brumell. 

Q. What is your occupation? A. Assistant Chemist, Department 
of Agriculture. 

Q. How long have you been such? A. February 1, 1909. 

Q. And prior to that time, what was your occupation? A. I was 
assistant chemist for the Department of Agriculture of Pennsylva¬ 
nia. 

Q. How long? A. One year. 

92 Q. And prior to that time? A. T was assistant chemist 
at the Pennsylvania experiment station, state college of Penn¬ 
sylvania. 

Q. For how long? A. About one year. 

O. Where did vou study chemistry? A. I studied chemistrv at 
Swarthmore College, Pennsylvania. 

Q. What course did you go through? A. The three-year course. 
I have the degree of bachelor of arts in chemistry. 

Q. Have you or have you not made many examinations? A. I 
have made a large number. 

Q. And at the Department of Agriculture are your examinations 
confined to any particular character? A. They are confined to 
nitrogen alone. 

Q. I will ask you whether you examined samples numbered 
9777-B and 12748-B for nitrogen? A. I did. 

Q. Have you the bottles there? A. Yes, sir; I have the two 
bottles. 

Q. State what is marked on them, so that we will be able to 
identify them. A. This bottle has my seal with my name on it. 
In fact, both bottles have. Both have seals with my name on the 
seals 

Q. One is marked 9777-B and the other 12748-B. Is that right? 
A. Yes, sir. 

93 Q. Now, state the result of your examination? A. I ex¬ 
amined bottle 9777-B in October and found the percentage 

of nitrogen to be .156. Bottle 12748-B I examined and found the 
percentage of nitrogen 3.138. 

Q. From whom did you get your samples? A. I received both 
samples from Doctor Nelson. 

Q. What test did you use to get the nitrogen, or see whether 
there was nitrogen? A. I analyzed both samples by the Gunning 
method. 

Q. What is that? A. It is the digestion of the sample with sul¬ 
phuric acid and potassium sulphate, and the determination of the 
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ammonia produced by distillation of that digestion and citration 
with standard acid. 

Q. Is that one of the known, recognized tests? A. That is the 
method very largely used. 

No cross-examination. 

Doctor Henry C. Fuller, a witness called by and on behalf of 
the Tanked States, being first duly sworn, testified as follows: 

By Mr. Baker: 

Q. Doctor, will you state your full name? A. Henry C. Fuller. 

Q. You are connected with the Department of Agriculture? A. 
Yes, sir. 

94 Q. In what position? A. Assistant chemist. 

Q. How long have you been such? A. Three years. 

Q. Prior to that time, what was your occupation? A. Prior to 
that time I was connected with Parke, Davis & Company, manu¬ 
facturing chemists, in Detroit, and the Mallinckrodt Chemical Works 
of New York City. 

Q. How long have you been engaged as a chemist, Doctor? A. 
I graduated nine years ago, after a four-years’ course in the Wor¬ 
cester Polytechnic Institute. 

Q. Where is that? A. Worcester, Massachusetts. 

Q. Have you been engaged in the business ever since? A. Yes, 
sir. 

Q. During that period have you made few or many tests? A. 
Many. 

Q. Since you have been employed by the Department of Agricul¬ 
ture, have you made few or many tests? A. Many. 

Q. 1 will ask you whether or not you made a test of this metabo¬ 
lized cod liver oil, and if so, from what bottle, if you can identify it, 
and when? A. I made an analysis of this metabolized cod liver 
oil from this packet (indicating) on the 25th of March of this year. 

Q. For what purpose did you analyze it? A. To determine 
whether or not there was any oil or fatty material contained 

95 in it. Also to detect the presence of salicylic acid or any 
bases. 

Q. Will you identify the bottle by the number and also by your 
initials, if they are on it, so that we will know which one you ex¬ 
amined? A. This bottle bore the seal of John F. Earnshaw, No. 
12748-B. I initialed it with my initials, H. F., March 21, 1910. 

Q. Will you state the result of your examination, or just what 
you found and how you went about to find it? A. I made an 
ether extraction on a hundred cubic centimeters of this oil or mix¬ 
ture. This mixture that is called cod liver oil compound, on puri¬ 
fication from the salicylic acid which was extracted along with the 
ether, yielded a residue of 2.1 milligrams, which might be called 
fatty materials. 

Q. Have you reduced that to a percentage? A. I would prefer 
to figure it on paper. 

7—2190a 
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Q. Can you reduce it to percentage, so that we will have that? 
A. About .002 of 1 per cent. 

Q. .002? A. Yes. 

Q. Did you examine to find anything else? A. I examined to 
find any products which might have been obtained from a splitting 
up of cod liver oil in the shape of fatty acids. I was unable to find 
anything of that nature. I found salicylic acid present, and I found 
a substance, which was xanthine base, resembling caffeine, 

96 but I did not go into it any further. I did not identify it 
by its melting point. 

Q. Taking the salicylic acid, what percentage did you find? A. 
I did not determine it. 

Q. Did vou or did vou not find any evidence of cod liver oil? A. 
I found no positive evidence of any cod liver oil. 

Q. In your examination that you made, if there had been cod 
liver oil in there, would you have been able to identify it—if there 
had been in there any appreciable quantity? A. If there had been 
any appreciable quantity of any oil, it would have been possible 
to find it and be able to state that there was some oil? 

Q. Would it be possible by the test you used to have found cod 
liver oil therein if there was cod liver oil? A. If there had been 
any appreciable quantity. 

Q. What do you mean by an appreciable quantity? A. Sufficient 
so that it could be extracted, and identity tests performed on it, and 
identity tests on the fatty acids contained in the oil. Cod liver oil, 
if it is pure, resembles other fish oil. It is difficult to distinguish 
between them. However, if you get out sufficient oil at all, you 
can get tests which will suggest a fish oil. Under my examination 
I figured you would need a barrel, at least, of this to obtain sufficient 
oil to get even color reaction. 

Q. What do you mean by color reaction? A. Cod liver 

97 oil has the property of giving, with sulphuric acid, a very 
marked color reaction. This is at first purple. Then it 

becomes a sort of a plum color, and gradually goes over into brown. 
It also gives, with nitric acid, a sort of fleeting pink color, turning 
salmon, and gradually fading into yellow. It is necessary to per¬ 
form more than one reaction to actually state you have got cod liver 
oil. 

Q. Would you, by making other tests with this sample here, be 
able to state any more definitely in regard to the matter as to 
whether there is any cod liver oil there? A. No. 

Q. Why not? A. Because there is not enough oil present in a 
bottle to obtain any characteristic reaction with. 

Q. You mean of any kind of oil present? A. Any kind of oil. 

Q. I will ask you whether or not you ever worked in making 
tests on cod liver oil? A. I have. 

Q. And if a cod liver oil was in here in appreciable quantities, 
how would it appear in an examination to determine that? A. In 
a mixture like this it would float on the surface, and could be sep¬ 
arated by merely pouring the mixture into a separator. On draw- 
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ing out your alcohol and water mixture, the oil would float on top; 
and you could separate it and determine its properties. 

Q. Suppose it was claimed there was some oil in it but 

98 that it was metabolized and that it differed from the ordinary 
cod liver oil. Would that have any effect on your tests that 

you made? A. I endeavored to find fatty acids in this product 
which would result from the change in the oil, but I was unable to 
find any. 

Q. Do you know what saponified cod liver oil is? A. It is a sort 
of soap. It would be a combination of the fatty acid that exists 
in cod liver oil with alkali, as sodium or potassium, the same as you 
would get it in ordinary soap. 

Q. Well, by using the known tests, you could determine the cod 
liver oil in saponified cod liver oil, could you not? A. Yes; you 
could separate the fatty acids. 

Q. Would the tost you used apply to the saponified cod liver oil? 
A. Yes, sir. 

Q. Do you know what metabolized cod liver oil is? A. What 
this is? 

Q, No; I mean what the word “metabolized” means, as applied 
to cod liver oil. A. As I understand it, it means the emulsification, 
partly, of this oil in the human body, and a partial splitting of the 
oil into fatty acids and glycerine. 

Q. Well, could it be metabolized outside of the human body? A. 
I don’t know. 

99 Cross-examination. — t- - - 

By Mr. Greeley: 

Q, Have you ever tested any cod liver oil which had been sub¬ 
jected to digestive ferments of any kind? A. No. 

Q. Do you know what effect would be produced on the oil by 
digestive ferments? A. What digestive ferments do you refer to? 
Q, Any of the digestive ferments. A. For instance, pancreatin? 
Q. Yes, A. You have reference to the pancreas? 

Q, Yes. A. I understand there is a substance in that body which 
will split up fats. You might possibly, under certain conditions, 
break up an oil into fatty acids and glycerin. With regard to other 
things, I don’t know. I don’t think there would be any action. 

Q. Do you know what the action of trypsin would be on any fat? 
A. I don’t know. 

Q. What process does the fat go through in the process of diges¬ 
tion, as carried on in the body? A. I don’t know. 

Q. Do you know that the process of digestion, or the process 
which the fat undergoes in the process of the digestion, cannot 
be reproduced outside the body? A. I don’t know. I am not a 
pharmacologist. 

100 Q, Do you know where, in the process of digestion of 
fats, the product ceases to be recognizable as fat or fatty 

acid? A. No. 

Q. Do you know that in a process carried on outside the body 
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there might not be a point at which fate would be so broken up as 
to cease to be recognizable as fats or fatty acids? A. No. 

Q. What, teste did you make for cod liver oil? What were the 
teste which you made, the color reactions? A. I endeavored to find 
it first, but I could not find any to make any color teste with. 

Q. What color teste did you apply? A. What color tests did I 

apply ? 

Q. Yes. A. I took the fatty residue which T did obtain, which 
amounted to very minute quantity, and dissolved it in chloroform, 
and added a drop of sulphuric acid to it. I obtained no color re¬ 
action, however, I do not consider the test of any value, because of 
the small quantity. As I said before, it would need fully a barrel 
of this product to^ get sufficient of the product out to make any re¬ 
action test. 

Q. Did you try anything except the sulphuric acid test? A. No; 
I didn’t have any more left. 

Q. Now, if there was bile or biliary products in the mix- 

101 ture, would you get any color reaction? A. You would be 
likely to. 

Q. Do you know what that color reaction would be? A. A re¬ 
action with sulphuric acid and bichromate and potassium would 
give a purple color. 

Q. Would not the color reaction be the same as for cod liver 
oil? A. No; not under the conditions under which it is applied. 
Cod liver oil is applied to sulphuric acid alone. Biliary product 
is applied to sulphuric acid and bichromate. 

Q. What instructions did you have in taking up the analysis of 
these samples? Were you instructed to find what was in it or find 
whether certain things were in it? A. I was instructed to analyze 
it for the presence of cod liver oil or any fatty material. 

Q. You did not then attempt to find out what other substances 
were in it, did you? A. I found what I spoke of incidentally in my 
work in connection with the work of finding cod liver oil. 

Q. Did you look for anything in that which might mask a color 
test for cod liver oil or for other fate? A. I don’t know that I 
quite understand your question. 

Q. You are aware, are you not, that certain substances would, 
in response to certain reagents, give colors which would mask the 
color reaction for the substance that you might be searching for? 
A. Under certain conditions, possibly. I see what you refer to 
now. But under the conditions that T got here in the sample 
quantity there would be no possibility of detecting whether 

102 there was cod liver oil, or in fact, hardly any other oil. 

Q. The solvent you used to take up the fat from the 
sample was ether, T suppose, was it not? A. Yes. 

Q. Would not ether take up from the extract of eucalyptus or 
verba santa or licorice something? A. Yes. 

Q. And might not that something taken up from these extracts 
mask a color test? A. No; not by the process of purification that 
would he employed to get rid of it. 

Q. What process of purification would you employ to get rid of 
them? A. Well, if there had been any eucalyptol there, it would 
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have disappeared on warming it. In fact, it would have been ap¬ 
parent by the odor. That body was not present. The resins in the 
yerba santa would have been extracted by the subsequent treatment 
with water, to which I added a small quantity of ammonia, to thor¬ 
oughly free from salicylic acid, but which would not affect the cod 
liver oil, if it had been there, and anything that came out of the 
licorice would have disappeared. In fact, I don’t think you would 
have got anything out of the licorice. 

Q. Will you please state briefly the process you went through 
in extracting this fatty matter and purifying it? A. For determin¬ 
ing any facts that existed in this product as fats, the mixture was 
taken up with ether. The ether solution was separated, 

103 filtered and evaporated. The whole mixture was taken and 
treated with water, warmed slightly, and practically all of 

the salicylic acid went into solution. It was in a very pure state, 
too. There was very little other matter attached to it. I added a 
drop of ammonia, making a very weak ammoniacal solution, which 
would dissolve up any acid, and also took up this resin you speak 
of that might be present in yerba santa, and shook out again with 
ether. Of course my salicylic acid would stay behind in the water 
under those conditions. I separated it again, and filtered the etherial 
solution, and then evaporated it. Then I took the same portion of 
original substance that had been extracted the ether, and made 
it quite strongly acid with mineral acid. Had there been any soap 
there derived from cod liver oil. or any other oil, or fat, it would 
have been set free, extracted with ether, and the ether evaporated. 
The residue was quite pure salicylic acid, without any adherent fat 
at all. I endeavored to find it by the same process I used before, 
but I could not find any. 

Q, Would not the coloring matter of yerba santa and eucalyptus 
be dissolved in fat? A. No; not under the conditions under which 
I got it out. 

Q. Would any other extractive of these substances be dissolved by 
the fat? A. What substances? 

Q. Eucalyptus, yerba santa, licorice, wild cherry. A. No. 

Q. IIow do you know that? A. From my knowledge of 

104 the drugs. 

Q. Are not fats good solvents for coloring matters, particu¬ 
larly vegetable colors? A. I don’t know. 

(This witness was thereupon temporarily excused.) 

Wymond H. Bradbury, a witness called for and on behalf of 
the United States, being first duly sworn, testified as follows: 

By Mr. Baker: 

Q. Mr. Bradbury, will you state your full name? A. Wymond 
H. Bradbury. 

Q; What is your occupation? A. I am manager of the Washing¬ 
ton Wholesale Drug Exchange. 

Q. What was your occupation last October? A. I was engaged in 
the same work. 
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Q. And you were manager when these eases of Waterbury’s meta¬ 
bolized cod liver oil were seized? A. I was. 

Q, Was it on sale at vour place? A. It was. 

Q. Where was it received from? A. From H. W. St. John & 
Company, New York. 

Cross-examination. 

By Mr. Greeley : 

Q. Was this preparation on sale by the single bottle? 

105 A. Part of the oil had been opened up and stacked in bins 
on the floor for sale by the twelfth dozen, or larger quanti¬ 
ties, if ordered by the retail druggists, who are our principal cus¬ 
tomers. 

(The court thereupon adjourned until Wednesday, March 23, 
1910, at 10 o’clock A. M.) 

Washington, P. C., 

Wednesday, March 23, 1910—10 o’clock a. m. 

The Court met pursuant to adjournment. 

Present on behalf of the United States, Honorable I). W. Baker, 
I nited States District Attorney, and Mr. Perry, Assistant United 
States District Attorney. 

Present on behalf of the defendant, Mr. A. P. Greeley and Mr. 
W. H. Bailey. 

Dr. Henry C. Fuller, a witness previously sworn on behalf of the 
United States being recalled for further 

Cross-examination. 

By Mr. Greeley: 

Q. In making your analysis of this substance to which you testi¬ 
fied in your direct examination, you stated that you took i()0 cubic 
centimeters. Please state about how much that would be, stating in 
ounces? 

106 The Court: I think he said about two and a half ounces. 

A. Three and a half ounces. 

By Mr. Greeley: 

Q. That would be about a teacup full. A. That would depend on 
your teacup. 

Q. A small teacup? A. I never measured the contents of a tea¬ 
cup. 

Q. Or a wine glass full? A. There again you have to depend on 
your wine glass. I never measure things that way. I always meas¬ 
ure them by metric volume. 

Q. In making an analysis of water to determine, for instance, the 
lithia present, or other salts present, would you take two and one-half 
ounces as the basis of experiment? A. You say if I was analvzinff 
for lithia? 

Q. Yes. A. That particular element, you refer to? 
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Q. Or other salts? A. I would say, perhaps 100 cubic centimeters, 
or 500. I should say 500 cubic centimeters would be a good sample 
to take. 

Q. For a quantitative analysis would that be sufficient? A. Well, 
there again it would depend possibly on how much lithia there was 
in it. To make an examination of that kind one usually finds out 
whether they have got any lithia first and then they can take 

107 more or less of it to determine how much there is. I do not 
think there would be any difficulty in determining it in 500 

cc., or if you wished to, you could take more, take a litre, take 
1,000 cubic centimeters. 

Q. Lithia is of course found in water only in traces. Would 500 
cubic centimeters be sufficient to determine quantitatively what ap¬ 
pears as a mere trace? A. Yes. 

Q. IIow much solid matter is contained in 100 cubic centimeters 
of the substance as you examined it, that is, by weight? A. I did not 
determine the total solids. 

Q. Assuming that the analysis showed 18 per cent of solid matters, 
that would be about 18 grams would it not of solid matter from your 
100 cubic centimeters? A. Yes. 

Q. And in measured quantity, how much would that be? A. 
Quantity of what? 

Q. Would it be a teaspoonful? A. I don’t know, I am sure. I 
have not any idea. 

Q. Can’t you give some idea of how much that would be, in ordi¬ 
nary, perhaps, unscientific terms? A. 18 grams might be a very 
small quantity or it might be a bucket full, depending on what it is. 

Q. You could not get a bucket full out of this substance, could 
you, this 100 cubic centimeters? A. No, I don’t think so. 

Q. Can’t you tell me somewhere near what it would be in 

108 size and volume? A. No sir, I can’t tell anything about it. 

Q. In the 100 cubic centimeters of the substance which 
you examined, would you not get other fats and other ether soluble 
fats, along with the cod liver oil, if cod liver oil fats were present? 
A. Not necessarily. It would depend on what condition they 
were in. 

Q. Would you not expect to get from a substance such as you 
examined, all the fats by shaking with ether? A. If they were in 
the form of free fat, you would. 

Q. If they were not in the form of free fats?- A. You might 

not. 

Q. Then you don’t know whether with your ether solution you 
got all of the fats out of the substance which you examined do vou 9 
A. Yes sir, I did. 

Q. How do you know that? A. Because I continued shaking, 
and no more came out. 

Q. But you at first said that if the fats were not in condition to be 
ether soluble, you would not get them? A. That is very true; if 
it had been in the form of a soap I might not have gotten them out. 
But as I testified further on in my testimony yesterday, that matter 
was taken account of in making the solution strongly acid and 
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shaking it again with ether, and I got nothing. If it had been in 
the form of soap, it would have come out. Therefore, there was not 

any. 

Q. Would the acid ether solution obtain all of the fats? 

109 Would the addition of the ether after you acidified it extract 
all of the fat? A. It would have taken out all of any fatty 

acids that might have been decomposed. The free fats that had ex¬ 
isted had been removed before, and if there was any further fatty 
matter it would come out on the second extraction with ether. 

Q. And it would take out with it fats other than cod liver oil fats, 
would it not? A. Yes. 

Q. Did you find any such fats? A. No. 

Q. Now, if the pancreas glands and spleen and gall bladder were 
subjected to digestion, would you not expect to find some fats in the 
solution resulting from that digestion? A. I think so. 

Q. And you did not find any such fats here in your solution? A. 
I told you I found about two milligrammes to 100 cubic centimeters, 
but that might have been almost anything. 

Q. Could you separate cod liver oil from such fats, or cod liver 
oils fats from such fats? A. From what fats? 

Q. From any fats resulting from the decomposition or the diges¬ 
tion of these glands? A. Oh, I think it would be possible, yes. 

Q. How? A. 1 don’t know. I should have to look into it. I 
never had any occasion to examine any fats from those sub- 

110 stances you mention. 

«/ 

Q. And you did not make any such separation here, did 
you? A. There was not anything to separate. 

Q. You testified in your direct examination that if cod liver oil 
was present in the samples which you analyzed, in appreciable quan¬ 
tity, it would float on the surface and could be separated by merely 
pouring the mixture into a separator. How do you know that? A. 
From my experience with cod liver oil. 

Q. Has your experience with cod liver oil included experience with 
cod liver oil subjected to the action of tripsin? A. No sir. 

Q. Or other ferments? A. No sir. 

Q. Then, if cod liver oil in the present case, in the preparation 
of the samples which you have before you, had been subjected to 
the action of tripsin and other ferments, you do not know, do you, 
whether the cod liver oil would float on top or not? A. I think it 
would. 

Q. Do you know anything about it? A. I think I do. 

Q. What is the action of pancreatin and tripsin on oil? A. I 
don’t know what the action of tripsin itself is on oil. I understand 
pancreas will split up oil into fatty acids and glycerin. 

111 Q. Does it emulsify? A. I should think it would emul- 
sify. 

Q, If emulsified, would the oil float on the top? A. There is no 
emulsion at all in here. 

Q. Will you please answer my question? 

(The stenographer read the question as follows): 

“Q. If emulsified, would the oil float on top?” A. Yes. 


tmtTfiD STATES OE AMERICA. 67 

Q. Is not an emulsion of oil formed with pancreatin a permanent 
emulsion? A. I don’t know. 

Q. Are you a doctor of medicine? A. No. 

Q. Did your four years course in the Worcester Polytechnic In¬ 
stitute include chemistry for all four years? A. Yes. 

Q. Did it include physiological chemistry? A. No. 

Q. Have you ever studied physiological chemistry? A. No. 

Q. What chemical work were you engaged on in connection with 
Parke, Davis & Company. A. General drug work. 

Q. That is a little indefinite. Can you state something more defi¬ 
nitely? A. Well, my work consisted in the examination of sub¬ 
stances, as to their chemical nature, which entered into the manufac¬ 
ture of pharmaceutical products. By pharmaceutical products I 
mean pills, tablets, elcxirs, fluid extracts globules, capsules, 

112 and everything of that nature which is used in medicine. 
The substances included were, T might say, innumerable. 

They included drugs, fine chemicals, oils. 

Q. Do I understand that you were engaged in the analysis of 
these various drugs? A. Yes. 

( l . In the course of that work did you ever have occasion to isolate 
or attempt to isolate active principles from drug extracts? A. Yes. 

Q. In that isolation of active principles from drug extracts do 
you not and did you not take every precaution to remove all foreign 
extractives and colors before dissolving out your active principle? 
A. Well, I could not answer that in the general way you have asked 
it, but I should say all precautions were taken to get the active prin¬ 
ciple in as pure a state as possible. 

Q. In your analysis of the samples submitted to you, to which 
you have testified, did you take any such precaution to remove every¬ 
thing of disturbing elements, of elements which would disturb the 
determination of the fats? A. Yes. 

Q. In what way 7 A. In determining anything of this nature you 
first get your material out in crude form and then try to purify it. 
In this case the amount was so small that in the end there was prac¬ 
tically nothing to purify. 

113 Q. Is not the quantity of the active principle of the drug 
very small? In the process of analyzing to obtain it is it not 

oftentimes very small? A. Oh, yes. 

Mr. Baker: Of course if this examination is for the purpose of 
testing the question whether this witness is an expert or not, I have no 
objection to it. Otherwise I object to it as having nothing at all to 
do with the case. 

By Mr. Greeley: 

Q. In this analysis which you made of the samples submitted to 
you why was the fat too small in your opinion, while in the determi¬ 
nation of active principles from drug extracts, the same amount 
might be sufficiently great? A. The conditions are absolutely dif¬ 
ferent in those two propositions. You cannot compare the two. 

Q. I wish you would explain in what respect the conditions are 
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different? A. Well, name a specific drug that you want me to tes¬ 
tify to. 

Q, For instance, take the fluid extract of digitalis. A. We do 
not test that chemically. 

Q. IIow would you know that you had digitalis present? A. 
I would take it to a pharmacologist. 

Q. You would give it up, then? A. I would give it to some- 
bory else. 

Q. Did you make in connection with your analysis of the samples 
submitted to you any comparative trial experiments by sub- 

114 jecting cod liver oil to the action of any digestive extracts? 
A. No. 

Q. Did you make any comparative tests? A. No. 

Q. How long have you known of the preparation here in ques¬ 
tion. Waterburv’s Metabolized Cod Liver Oil Compound? A. Do 
you mean how long have I seen it advertised? 

Q. How long have you known of it in any way? A. I should 
sav ever since I came in intimate contact with the drug business, 
probably about nine years. That is just from memory, though. 
I would not say positively. 

Q. How long have you been familiar with it by actually seeing 
it? When did you first see it? A. I don’t remember when I did 
first see it. 

Q. Recently or some time ago? A. I don’t remember. 

Q. Was the sample analyzed by you the first sample which you 
had seen of it? A. No. 

Q. Had you seen any of it as early as a year ago? A. I think so. 
Q. Where and in what connection? A. I don’t remember w 7 here. 
I presume I saw it at the bureau. 

Q. As early as a year ago? A. I think so. 

Redirect examination. 

By Mr. Baker: 

Q. Doctor, could the ferments obtained from pancreas, 

115 spleen or gall so hide or destroy the cod liver oil as to make 
it impossible to get it by proper analysis? A. Get it out of 

the mixture, you mean? 

Q. Yes. A. No. 

Q. And what have you to say as to tripsin? A. I don’t know. 

Recross-examination. 

By Mr. Greeley: 

Q. Are you a physiological chemist? A. No. 

Q. How do you know what effect would be produced upon the 
oil bv the ferments to which you have just testified? A. Simplv 
from my study of the matter in a general way, and also from con¬ 
versations with experts who have experimented with this particular 
matter. 

Q. What authorities have you to support your statement? Have 
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you any authorities to support your statement? Can you refer me 
to any authorities to support your statement? 

Mr. Perry: Which particular statement was that? 

By Mr. Greeley: 

Q. That these ferments do not break up the oil in such a way that 
it could not be identified by analysis. That is my recollection of his 
statement. 

The Court: Yes. 

116 A. I cannot say that any authorities do. I do not know 
that I can say any that do not. 

Q. And what chemists who have experimented in this direction 
have given you the information on which you rely? A. Why, this 
matter was taken up, I think, with some work from your own com¬ 
pany, and Dr. Kebler and Dr. Nelson explained how the work is 
done. 

Q. Do you know whether they are physiologists? A. I think 
they had better testify as to that. 

Q. Do you know what this w r ork was that you speak of? 

Mr. Perry: I object, may it please the Court. It is purely 
hearsay. 

The Court: It being shown that that is the basis of his opinion 
about that, and the people on whose opinion he relies being here, of 
course w r e would expect that to be shown by them. You could not 
attach much importance to the opinion, formed, as it was, in that 
way. 

Mr. Greeley : Of course not. 

The Court: I hardly think you need to follow that up. His 
opinion is based on what they told him from the examination they 
made, and you can get the information at first hand. I think it 
would be a waste of time to ask him further about that. 

Mr. Greeley: That is all. 

Mr. Baker: That is all. 

Dr. Lucius M. Tolman, a witness of lawful age, called by 

117 and on behalf of the libellants, after being first duly sworn, 
is examined 

By Mr. Baker: 

Q. Doctor, state your full name? A. Lucius M. Tolman. 

Q. And your occupation? A. I am chief of the food inspection 
laboratory of the Department of Agriculture, Bureau of Chemistry. 

Q. What are your duties as such? A. I have charge of the food 
inspection, under the Foods & Drugs Act. 

Q. What experience, if any, have you had in making analyses 
or comparing analyses that are made? A. That is all the work I 
do now, comparing analyses. 

Q. How long have you been engaged in such work, take first the 
comparison of analyses? A. For the last three years I have done 
very little chemical work. Since 1900 I have been connected with 
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the Department of Agriculture as assistant chemist, and my work 
at that time was analytical work, largely the study of the fats and 
oils. 

Q. How long have you been connected with the Agricultural 
Department in all? A. Since 1900, except for one year, while I 
was chemist of the Bureau of Internal Revenue. 

Q. Where did you study chemistry? A. At the University of 
California. 

Q. Just give us some idea as to the length of the course? 

118 A. I took my bachelor’s degree from Pomona College in 
Southern California, and then my master’s degree in the 

University of California, and I had three years’ graduate work in 
the Agricultural College. 

Q. After you left college where did you go? Just state generally. 
A. I was chemist for the Board of Health of Oakland, California 
for one year after leaving college. Then I came into the Agricul¬ 
tural Department here as assistant chemist. 

Q. What experience have you in the study of foods, acids and of 
fats, both fish and otherwise? A. The first two or three years of niv 
connection with the Department 1 was engaged entirely on the analy¬ 
sis and examination of fats in connection with the work we were do¬ 
ing on meats at that time. Afterward I took up the question of the 
adulteration of olive oil, and the result of that work was published 
in Bulletin 77 of the Department of Agriculture, and also in several 
articles in the Journal of the American Chemical Society. Then 
after that in connection with the Bureau of Fisheries, especially 
with Dr. Smith of that Bureau, I took up the study of cod liver 
oil and other fish liver oils, and also in connection with that the 
liver oil of some of the marine animals. At that time Dr. Smith 
went over to Norway and collected a large number of samples of 
Norwegian oil, and also we had a large collection of American oils; 
probably the largest collection of American oils that has ever been 
made, including not only cod liver oil, but all the related fish oils, 
all the liver oils from them. 

119 Q. Did you analyze these several oils? A. Yes. At that 
time T was working in the laboratory. 

Q. I will ask you whether or not you have examined the analyses, 
and I show you two papers, one 9,777-B and the other 12748-B, 
and ask you whether you have examined those? A. I have not ex- 
amined them. 

Q. You have not? I thought you had. A. I examined an 
analysis of this product, but I don’t remember by whom it was 
made. 

Q. Did you analyze this product yourself? A. I made an ex¬ 
amination of it for the determination of fatty substance. 

Q. I want to show you this paper, marked No. 12748-B, dated 
March 21, 1910, and I will ask you whether or not you recognize 
that paper? A. Yes sir. it is the report of an examination which 
I made of a sample of this oil. 

Q. Where did you get that sample? A. It was given to me bv 
Dr. Kebler. 
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Mr. Baker: Is the sample here from which he made it? 

(Sample produced.) 

By Mr. Baker: 

Q. I show you a bottle now and ask you to look at the bottle and 
state whether or not that is a sample from which you made your 
analysis? A. Yes sir. 

Q. How do you identify it? A. I wrote my initials on 

120 the base of the label there so that I could identify it. 

«/ 

Mr. Baker: I offer this bottle in evidence. 

By Mr. Baker: 

Q. Will you tell us what was the result of your analysis? A. I 
found that in making an ether extract of this product from acid 
solution, the product being acidified with hydrochloric acid, that I 
got a total extract in the material after I had dried it for two hours 
at the temperature of boiling water, I got .22 grams of extract ma¬ 
terial in 100 cubic centimeters. Drying this, however, for an hour 
longer at 150 degrees in order to drive off the salycilic acid which 
was there and to see if there were any fixed oils, 1 only had left .02 
of a per cent of extractive material. This residue left in the dish 
had a slightly sweetish taste, had no appearance whatever of being 
oil, and 1 might say that when I added hydrochloric acid to the 
solution there there was no increased turbidity, so that there was no 
soap set free, or practically none. As far as I could see there was 
no difference between the turbidity before and after. I shook the 
bottle up in order to get it mixed thoroughly. The total fixed ma¬ 
terial that I got was .02 of a per cent and there was no indication, 
as far as T could see that it was oil at all. 

Q. I will ask you from the result of your analysis what have you 
to say as to whether or not in the substance which you analyzed 
there is or is not cod liver oil? A. There is not in my opinion. 

The question with me is whether it is just on the border 

121 line. I don’t know whether there is any, or whether there 

is some. There might be a trace there, but as far as I could 

judge there was no evidence of any oil. 

Q. Was the examination you made the known examination ordi¬ 
narily made—the recognized analysis? A. That is the examination 
that I would ordinarily made to determine the presence of a fat in 
a product of that kind. 

Q. You have analyzed cod liver oil? A. Yes sir. 

Q. How would an analysis of cod liver oil compare with the 
analysis which you have there? A. There would not be any com¬ 
parison. Of course it is an entirely different product. 

Q. Are you familiar with what we call, in referring to foods or 
drugs, the food value of a substance? A. I am. Used to be more 
familiar with it than I am now. 

Q. And what have you to say as to the food value of cod liver 
oil? A. It has a high heat value which is ordinarily determined 
by simple combustion to determine the amount of heat. I do not 
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remember the number of calories of heat produced by a gram of 
oil. 

Q. And what have you to say as to whether or not there is any 
protein in cod liver oil? A. As I remember it, we made that de¬ 
termination on a number of samples to see if there w T as any nitrog¬ 
enous material three of any kind, and our results only 

122 showed a trace of nitrogenous material, that is in clean, 
fresh oil 

Q. From your analysis of this substance here are you able to state 
anything in regard to its food value? A. Not from my knowledge. 

Q. Can you take these other analyses there? Would it take you 
long to take them and tell us something in regard to their food value? 

• A. I don’t believe I could off hand. There is only about 10 per 
cent of sugar. Of course the food value of sugar is very similar 
to that of fat. 

Q. I will withdraw that question, then. Are you familiar with 

any- 

«/ 

Mr. Greeley: That does not withdraw the answer. 

Mr. Baker : T understand he said he was not able to answer the 
question, so what is the use of pursuing it further. 

Mr. Greeley: Tie answered as to the value of sugar. 

Mr. Baker: If he did, I am willing to let it stand, anything that 
he answered. 

The Court: That will stand, and you may withdraw the ques¬ 
tion if you wish, and Mr. Greeley may follow it up if he cares to. 

By Mr. Baker: 

Q. I will ask you whether you are familiar with anv of the emul- 
sions of cod liver oil, or what we may call saponifications of cod 
liver oil? A. Not particularly, no. I don’t think I have ever ex¬ 
amined any of those emulsions, as I remember it. 

123 Q. What have you to say as to putting cod liver oil in a 
filter, as to whether or not the oil would filter through? A. 

It would depend, of course. The oil itself will filter. 

Q. Mixed with water? A. Mixed with w T ater. Of course it will 
float on top, and the water will go through. It will wet the filter 
paper, and oil will not go through wet filter paper to amount to 
anything. 

Mr. Baker: I offer in evidence the analyses of this witness. I 
think you may cross examine, Mr. Greeley. 

Cross-examination. 

By Mr. Greeley: 

Q. Are not fatty acids decomposed or volatilized at 150 degrees 
centigrade? A. Not the fatty acid of cod liver oil. The only thing 
that might have happened, there might have been oxidation, and 
I would have gotten an increased amount. That would be the only 
thing. Drying at that temperature would oxidize it slightly, but 
it would increase the weight, and I would have gotten more than 
I did. 
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Q. Are you sure of that? A. Yes sir. 

Q. There is a difference, is there not, between gum emulsions, 
and emulsions such as would be made with pancreatin? 

124 A. I don’t know anything about it, I am sure. I am not 
familiar with the emulsion side of it. 

Q. You don’t know whether an emulsion made with pancreatin 
would filter or not? A. No. 

Q. In the two analyses which were laid before you carbohydrates 
are shown, are they not? A. Yes sir. That is, the maltose and dex¬ 
trose are shown separately, and then the total sugars will show. 
Q. Would these have a food value? A. Yes. 

Q. In both these analyses you find an indication of proteids, do 
you not? A. No, you find nitrogen. There is nitrogen. I don’t 
know whether that is proteid or not. It is simply given there as 
nitrogen, although of course it might not be there as proteid. I 
don’t know just what the nitrogen would be. I doubt whether it 
would be there as proteids in that solution. 

Q. The nitrogen appears on those analyses multiplied by the 
factor 6.25? A. Yes. 

Q. Does not that indicate that the nitrogen was protein? A. Yes, 
that would be the calculation that would be made to refer it to 
protein. It is possible it is there as protein. I am not sure. I don’t 
know anything about it. There is nothing here that I can see to show 
that it might not be proteids. 

125 Q. Protein, if present, would have a food value, would it 
not? A. Yes. I wish to say that I had not seen the whole 

of this analysis. I had not seen what is written on the back. It 
says “Millon’s reagent caused proteid reaction.” Apparently they 
tested that. I had not seen that statement. How much that means 
as far as the total amount of nitrogen is concerned I would not be 
able to say without a thorough analysis of that nitrogenous material. 

Q. The total volume of the sample analyzed by you is the differ¬ 
ence between a full bottle and what remains in the bottle before 
you? A. Yes sir, 100 cubic centimeters. 

Q. Is not that rather a small quantity to use in determining 
quantitatively the fats present? A. I do not think so. I think it is 
a good deal. If there had been any fat there I would have found 
more of it. 

Q. What is that? A. If there had been any fat there I would 
have found it in that much. 

Q. If you wanted to make a very thorough examination would 
not you take more than that quantity? A. I would have to, of that 
sample. 

Q. Is it not customary in making careful and accurate analyses 
like this to make comparative solutions for comparative tests? A. 
Ordinarily it would be. If I had found any oil there I would have 
ifiade a comparative test wjth it to see if I could identify it. 

126 That is, if I had found anything to compare with it, I would 
have tried to make something to compare with it, but T did 

not find anything. So I did not go any further. 

Mr. Greeley: I think that is all. 
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Redirect examination. 

By Mr. Baker: 

Q. Doctor, this analysis No. 9777-B reads as follows: “Millon’s 
reagent gives a proteid reaction before removal of sal//c<lie acid and 
caffein, but not alter their removal.” What do you mean by that? 
A. I really don’t know. I am not qualified on that. I just noted 
the fact that there was a proteid reaction. 

Q. What do you understand by a proteid reaction? A. Regarding 
Mi lion's reagent I know very little. 1 simply read that analysis 
there, and it says that it gave a proteid reaction, so I suppose there 
was some proteid there. As a matter of fact, I am not competent 
on that part of the analysis. There is nothing there to show, as 
far as I am concerned, what the composition of that nitrogenous 
material is. 

Q. Assume that to be proteid matter, would that give little or 
much food value to the mixture, that quantity? A. How much 
was there of the total quantity of calculated proteids? 

Q. Rook at the analysis. A. (After examining paper.) 
1*27 Calculating all the nitrogen as proteids there would be about 
one per cent approximately of proteids. 

Q. Would that be of little or much food value? A. Well, it 
would have the relative value of that much protein. It is not a very 
large quantity of protein. In fact, it is rather small. 

Q. As compared with milk what would be its food value? A. 
There is, as I remember about 3 per cent of protein in milk. 

Dr. Louis E. Warren, a witness of lawful age, called by and on 
behalf of the libellants, after l>eing first duly sworn, is examined by 

Bv Mr. Baker: 

Q. Doctor, will you state your full name? A. Louis E. Warren. 

Q. And what is your present occupation? A. I am a chemist. 

Q. Where do you reside? A. Chicago, Illinois. 

Q. Were you or were you not ever connected with the Department 
of Agriculture? A. I was at one time, yes sir. 

Q. When, and how long? A. I was with the Department of 
Agriculture as I remember it, about 21 months, beginning 
128 July 1st, 1907. I remained with the Department until April 
1st, or thereabouts, 1909. 

Q. And prior to your going to the Agricultural Department what 
experience, if any, had you as a chemist, and where? A. I had 
25 months' experience in the analytic laboratory of the Merck Com¬ 
pany of New York City. 

Q. Where did you study chemistry? A. At the University of 
Michigan, in Ann Arbor. 

Q. What was the course you studied? A. I studied two*years in 
the pharmacy department, obtaining the degree of Ph. C., and then 
afterwards I took another course of two years more, leading to the 
degree of B. S. of Pharmacy. 

Q. During your experience as a chemist what experience if any 
have you had with Waterbury's Metabolized Cod Liver Oil Com- 
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pound? A. I have analyzed, more or less completely, two different 
samples of the product. 

Q. When? A. One product while I was connected with the 
Department of Agriculture. I could not give you the exact date 
without referring to my notes. 

Q. Refer to your notes and give us the date. A. Sometime be¬ 
tween April 30, 1908 and July 25, 1908. 

Q. When did you make any other examination or analysis? A. 
In the laboratory of the American Medical Association at Chicago, 
during the year 1909. 

129 Q. Will you give us the date of that, if you have it? A. 
Between April 15, 1909, and July 24, 1909. 

Q. When you made the analysis, was it a general analysis of the 
product, or were you analyzing it for the purpose of determining 
whether it had certain ingredients? A. Which sample do you 
refer to? 

Q. Take, first, the Agricultural Department sample. A. I was 
there endeavoring to make a general analysis. 

Q. Will you tell us what you found? A. I found the sample 
had a specific gravity of 1.0652 at 25 degrees centigrade. The sam¬ 
ple was acid in reaction. 

I found 20.6 per cent non volatile matter, and .36 of one per 
cent of ash. 

Alcohol by volume, 10.66 per cent; calculated to weight, 9.18 
per cent. 

Then an analysis was made for me at that time in the nitrogen 
laboratory by Mr. Trescott, who reported a certain amount of nitro¬ 
gen, indicating at least the limit of proteids. Do you care for that? 

Q. Yes. A. I did not make the analysis mvself. There was 
.062 per cent, that is a little more than .06 of one per cent of ni¬ 
trogen as elemental nitrogen. I do not mean to say that the ni¬ 
trogen existed in the elemental state, of course, but this figure repre¬ 
sents the nitrogen by weight, in proteid or other combination. 

There was also an analysis of sugar made in the sugar laboratory 
of the Department of Agriculture, reported to me. Do you care for 
those figures? 

130 Q. Yes. A. Calculated to reducing sugars as they were, 
they reported 6.49 per cent; but if calculated to maltose, the 

amount would be 10.47 per cent. Further, a trace of alkaloidal 
residue. 

Q. What would that indicate? A. I did not make a quantitative 
or even a qualitative determination to determine what alkaloid was 
present. I merely found that there was a trace of alkaloid, that is, 
a substance that gave the alkaloidal reactions with the general 
reagents, Mayer’s reagent, Weidner’s reagent and so forth. I don’t 
know that I have the notes here in regard to Mayer’s reagent, but 
Weidner’s reagent, I will testify to that. I made no attempt to 
identify this alkaloid. The quantity was very small. I was exam¬ 
ining it particularly for cocaine and did not find any. 

Q. How about fats? A. I found no evidence of any fats. 

Q. Sali/cdic acid? A. I made no test for salycilic acid upon this 
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sample, but I am sure that had it been present in any quantity I 
would have found it in the ether chloroform extract. It would 
have made its appearance at that place and I would have been able 
to notice it and have tested for it, although I did not make any tests 
for it. 

Q, Now, taking your analysis that you made later in Chicago, 
what was that for? A. That was merely to determine whether or 
not there were present in appreciable quantities any fats from 

131 cod liver oil. 

Q. Going back to your first analysis, did or did you not 
find any presence of cod liver oil there? A. I found no evidences 
of cod liver oil. 

Q. Now, take up the second analysis and tell us exactly what you 
found. A. The substance had a specific gravity, taken at 15.6 de¬ 
grees, of 1.0552. I made a determination of alcohol, which has 
not been published, and found 7.91 per cent by volume. This al¬ 
cohol was ethyl accohol. 

Q. Have you stated all the analysis? A. No, I found an ether 
chloroform soluble residue amounting to 1.5222 grams for 500 cubic 
centimeters, using 500 cc. of the sample. 

Q. What would that indicate? A. That would indicate the ex¬ 
treme limit of any ether soluble substances, and of course those are 
legion in number; fats, oils, resins, and certain of the alkaloids; only 
a few of those, however, because this extraction was made in acid 
solution. 

Q. Continue. A. An attempt was made to separate this total 
ether chloroform soluble residue into other constituents, to see 
whether or not this residue contained fats from cod liver oil or from 
other sources, but these results were not exactly satisfactory, because 
the method I used for separation was not perfect. I made a qualita¬ 
tive test on a previous extraction and found that there were consid¬ 
erable quantities of sal//c*lic acid present in this ether chloro- 

132 form soluble residue, in another portion obtained in the same 
way. I wanted to remove as much as possible of the sal?/o71ic 

acid from this residue, by solution of the whole residue, or as much 
of it as would dissolve in hot water, cooling this residue and allow¬ 
ing the sah/c/lic acid to crvstal-ize out. As a total of sah/c/lic acid 
I obtained .8421 grams of salt/cdic acid, for 500 cubic centimeters 
of the sample taken. 

Q. Did you reduce that to a percentage? A. I think I have the 
figures here: .28 per cent sah/cmc acid. I am not quite sure that 
that is the correct figure. I will leave that. After the extraction of 
the crystal-ization of the salycilic acid, there was a noticeable residue 
left from the parts that did not dissolve in water, and from the parts 
that remained soluble in water after the sali/c71ic acid had crystal-ized 
out. I took those residues and obtained figures representing those 
residues, and I attempted to separate the fatty acids in the portion 
that did not go into solution in hot water, by dissolving that residue 
in water; and I might say that not all of this residue was soluble 
in alcohol. Dissolving this residue as far as possible in alcohol, 
evaporating the alcohol, I used hot water again in order to see if 
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I could not get more sah/cilic acid out of it, but finally evaporated 
the residue, and we had those residues. I treated them as fatty acids, 
preparatory to making tests for fatty acids, because this was quanti¬ 
tative upon a given sample, and I wished to get results upon that. 
This residue which might represent total fatty acids amounted to 
.05666 grams on 500 cubic centimeters, or .01132 grams on 100 
cubic centimeters, which calculated to percentage would be 

133 approximately .01 of one per cent. This residue possessed 
no appearance of fatty acids as such, or fats, but gave the 

Pettenkofer test for bile products. 

The remainder of the analysis was small material that was not 
determined, undetermined material and loss. I found a loss of .364 
gm., a loss that I could not account for except in this way: After 
dissolving this residue in hot water and dissolving as much* as possi¬ 
ble, and dissolving that residue in alcohol as far as possible, a por¬ 
tion remained still insoluble. I made no attempt to determine how 
much remained insoluble, except subtracting it from the total in the 
end by difference, and that is the way I obtained this figure of .364. 

So, summing up, I separated a total of .8421 grams of sah/cilic 
acid from 500 cubic centimeters, a total of .05666 grams of material 
which might have been fatty acids, but which did not appear to be 
fatty acids, gave no appearance of fatty acids, and which gave the 
bile reaction. 

Q. What would that bile reaction indicate? A. It would indicate 
that either the preparation originally contained bile salts, or that 
possibly a very impure cod liver oil had been used in the manufac¬ 
ture of such a product. If the product were an impure product, 
made from cod liver oil by 'the process that they used 50 or 60 
years ago, in which they got a decomposition of the livers before 
extracting the oil, certain residues basic principles and so forth were 
left in the oil, were not removed; but by modern processes of cold 
extraction I am told, or have read, that these bile products are not 
present, in the best grades of refined cod liver oil, as now 

134 sold. 

So that, if the best cod liver oil had been used, it would 
indicate that in the preparation of such a product—this residue 
could only indicate the presence of bile salts. 

Q. And where would they come from, say in the human body, or 
in an animal body? A. The bile is secreted by the liver, as I under¬ 
stand it. . 

Q. Has the gall anything to do with it? A. The bile is the gall. 
It is secreted bv the liver and stored in the gall bladder. Bile is a 
synonym for gall, I believe. 

* Q. Suppose you were told that this original preparation had in 
it before it was filtered a certain quantity of gall, would that in any 

way- A. The salts of which gall is composed are soluble in 

water, and the largest proportion of them would pass through, and 
probably all. 

Q. Are you in any way acquainted with the therapeutic value of 
cod liver oil? A. Only by reading and study. I am not a physi¬ 
cian and only know in the way I state. 
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Q. Taking this last sample or analysis which you made, what 
have you to say as to whether or not you found any cod liver oil 
therein? A. I can say this, that the highest possible value for cod 
liver oil that could be in there would be .128 per cent. I do not say 
it is there. I do not think it is. In my opinion it is not 
185 there at all, that 1 saw none there, but that the highest possi¬ 
ble value would be not over .128, or roughly .13 per cent, or 
approximately one-tenth of one per cent. 

Q. Coming back to the first analysis was the substance in any 
way decomposed? A. \es, the sample was very badly decomposed. 
A sample of this material was taken to the laboratory of microscopy 
and examined there, and they reported—in the first place the sam¬ 
ple contained a great deal of sediment at the bottom of the bottle. 
On holding it up to the light a considerable quantity could be seen. 
T do not know that that quantity would be large in point of weight, 
but it occupied a considerable volume, and some of this material in 
the bottle was taken to the laboratory of microscopy in the Bureau 
of Chemistry, and I have their report here. Would vou care to 
hear it? 

Q. Yes. A. “The sediment consists of bacteria and probably 
yeast.” They reported that they found yeast cells there, or what 
were probably yeast cells, and large numbers of bacteria. 

Q. Would the addition of sab/c/lic acid prevent this decomposi¬ 
tion? A. T think it would. That is, if present in the quantities 
that I found it in the other sample. I believe it would. 

Q. In the last sample I understand you found sab/c/lie acid? A. 
Yes. I found salycdic acid. I have a sample of the salycilic 
136 acid that I separated from the product. Would you care to 
place that in evidence? 

Mr. Baker: Yes, we will place that in evidence. 

Mr. Perry : Let us mark it. 

A. It is not marked. I will keep it in my possession until it is 
marked. 

Cross-examination bv Mr. Greeley: 

Q. I think you stated that you had found .13 per cent, or ap¬ 
proximately that, of fatty acids? A. Did I say fatty acids? 

Q. Something which might be fatty acids, I do not want to mis¬ 
represent you? A. I said that the largest quantity that possibly 
could have been there by the results of my analysis was .13 per 
cent of substances that might have been fatty acids, but subsequent 
tests did not indicate that they were fatty acids. 

Q. But this substance, whatever it was, might have been fatty acids 
from cod liver oil, might it not? A. It possessed no appearance of 
properties of fatty acids from cod liver oil, no sir. 

Q. But you could not say positively that it was not from cod 
liver oil? A. No, I could not positively state that it was not. My 
opinion is that it was not, 

Q. ou have stated, I think, that you used 500 cubic centimeters 
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in making your analyses. Why did you use that quantity? 

137 A. Because I had reason to suspect, although I did not know, 
of course. I had reason to suspect that there was not any 

very large quantity of fatty acids present, and so I took a quantity 
that 1 thought, if there were any appreciable quantities, that at least 
a 500 cc. sample would show the results. I also made a duplicate test 
later on, in the rough, just to find the total ether chloroform solu¬ 
ble residue with a 100 cc. sample, but as these results were not aver¬ 
aged, I did not speak of that. 

Q. Are you employed by the Department of Agriculture at the 
present time? A. I am not at present. 

Q. And you have come here from Chicago under what conditions 
as regards expense? 

Mr. Baker: I do not know whether that would affect the credi¬ 
bility of the witness, the fact that this man is an expert and sent for 
by the Agricultural Department. We are not trying this case before 
a jury; we are trying it before the Court. 

The Court: The rules of law are just the same. If Mr. Greeley 
cares to press the matter with a view of showing that the credibility 
of the witness is to be affected bv the terms on which he comes here, 

T shall not exclude it. 

Mr. Greeley: Mr. Baker’s statement that he is brought here by 
the Department is what I wish to bring out. 

Mr. Baker: You may ask him. I do not object to your asking. 

The Witness: I did not understand your question in regard to 
being employed. 

138 By Mr. Greeley: 

Q, Are you employed by the Agricultural Department at the 
present time? A. I am. 

Redirect examination by Mr. Baker: 

Q. You are employed to come here and testify in this case? A. 
Yes. That is all. Mv regular employment is with the American 
Medical Association. I did not exactly understand the question. 

I understood it at first that he wished to know what my regular 
employment was, and I answered that I was in the employ of the 
American Medical Association. I now understand the question to 
mean that T am called here by the Department of Agriculture merely 
to testify in this case, and if that is what it means, then my answer • 
is yes. 

Q. You received a telegram, I believe? A. Yes sir. 

Dr. William 0. Emery, a witness of lawful age, called by and 
on behalf of the libellant, being first duly sworn, is examined 

By Mr. Perry: 

Q. What is your full name? A. William O. Emery. 

Q, What is your occupation at present? A. Assistant 

139 Chemist, Bureau of Chemistry. 

Q. How long have you been employed by the Bureau of 
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Chemistry or by the Department of Agriculture? A. Since the first 
of July, 1907. 

Q. What experience have you had in analyzing products? A. 
Experience obtained in the course of my education, and in teaching 
chemistry. 

Q. Where did you teach chemistry? A. I taught in Germany 
six years and about six years in Indiana at Wabash College. 

Q. Where did you graduate from? A. My Ph. D. was obtained 
from the University of Erlangen, Germany. 

Q. What course did you take to secure that degree? A. A so- 
called scientific course. 

Q. Does that have anything to do with the analysis of different 
products? A. ITardly. It has more to do with the building up of 
organic compounds. Do you mean my experience abroad? 

Q. Yes. your educational experience that you had there? A. It 
had more to do with the building up of organic compounds, the 
svnthesis of organic preparations. 

Q. Wh at experience have you had, either at the time you were in 
college, or since then, in chemical analysis of products, food or drug 
products? A. T have investigated at various times certain medicinal 
preparations. That was not, my regular employment, 

Q. What has been your regular employment since you 

140 have been at the Agricultural Department? A. The in¬ 
vestigation of different drug products, and especially those 

known as headache preparations. 

Q. Have you made any analysis of fats or oils of any sorts? A. 
I have examined in former years milk, butter, lard. That is not 
especially my work. 

Q. Have you made any analysis of Waterburv’s Metabolized Cod 
Liver Oil compound? If so, when and where? A. I undertook an 
examination of that as to the contents of alcohol, salycdic acid, 
caffein and fattv material. 

Q. When did you make that analysis? A. It was started on the 
21st. of this month and completed the 22nd. 

Q. Have you that analysis with you, Doctor? A. Yes sir. 

Q. Will you give the contents of it, if you please, sir. Where 
did you obtain the sample that you analyzed? A. Obtained it from 
the store room keeper, Mr. Hume. 

Mr. Baker: Have you got the bottle there? A. Yes sir. 

Bv Mr. Perry: 

Q. Will you identify that bottle by the number or name? A. It 
bears the interstate number 12,748-B and the labels are initialed. 

Q. Are your initials on there? A. Yes sir. 

Q. This, I see, is Waterburv’s Metabolized Cod Liver Oil 

141 Compound, plain. Give us the result of your analysis of that 
product? A. The amount of alcohol I found to be approxi¬ 
mately 7$ per cent, absolute. 

The amount of saly c? lie acid obtained from about 3% ounces or 
100 cubic centimeters of the original sample gave in purified saly- 
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edic acid a little less than three grains, or about .17 per cent. This 
sah/c/lic acid was obtained by extracting the material prior to the 
addition of any acids. It was free salyctlic acid. 

The amount of oil or resinous material, or material that would 
have contained resin or fatty matters was about 1/12 of a grain from 
this same quantity or original sample, 100 cubic centimeters, and 
that calculates five thousandths of one per cent. I omitted to give 
the content of caffein or the substance I regard as caffein. 

Q. From your analysis of the product can you say whether or not 
cod liver oil was present in any appreciable quantity? A. No sir, 
I cannot say. 

Q. Would you say that it was or was not? A. In my opinion 
it is not present as an oil. 

Q. What is the limit that your analysis gives for the presence of 
either food acids or oils? A. Five thousandths of one per cent. 

Q. In how much? A. Three and one-half ounces, or 100 cubic 
centimeters. 

Mr. Perry: I now offer the bottle in evidence. 

142 Cross-examination. 

By Mr. Greeley: 

Q. Did you make any test of the samples submitted to you for 
any products of the digestion of oil or fat? A. No sir. 

Q. You could not say now that such products were not present? 
A. No sir. 

Q. And you could not say, could you, that such products from 
cod liver oil were not present? A. I can say that there is no fatty 
material in this residue as shown by the tests that I applied to it. 

Q. I understood you to say there was .005 per cent? A. .005 
per cent of material which could have contained resin, fats, oils, 
had they been present. 

Q,. Did vou test that residue for fats? A. Yes sir. 

Q. Did you find any present? A. No sir. 

Q. What test did you apply? A. I applied the spot test on paper. 
In the physical test, a crystal of camphor thrown upon the surface 
of water rotates very rapidly, and when the merest trace of fatty 
material is applied to the surface of the water, the rotation ceases. 
The test is so delicate that even when a platinum wire is rubbed 
through the hair and then applied to the water sufficient fat is re¬ 
moved to cause this rotation to cease. 

143 Q. Do not resins give some stain to paper without fats? 
A. Not to my knowledge. 

Q. Did you ascertain caffein to be present in this sample? A. I 
obtained a substance which I am certain is caffein. 

Q. How did you obtain this? What method did you use? A. 
That was obtained by extracting the original sample with chloro¬ 
form, after it had been evaporated or heated on the water bath to 
expel alcohol, and the colored crystals obtained on the evaporation 
of this chloroform had the earmarks of caffein. They were purified 
after a rather tedious operation, and some loss of the caffein, by dis- 
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solving the substance in water, filtering through moist filter paper, 
and a re-solution treatment with animal charcoal, also treatment 
with iodine solution. After those operations I obtained something 
less than a quarter of a grain of a practically colorless crystalline 
body. That corresponds to .013 per cent. Those crystals gave the 
typical reaction for caffein when evaporated with potassium chlorate 
and hydrochloric acid, and then treated with ammonia. It also gave 
a precipitate with iodine in potassium iodide. It also showed a melt¬ 
ing point of 2*28, which was only a few degrees under that given for 
pure caffein. It also sublimed without appreciable residue. 

. Q. Do you know that there was nothing else present with what 
you term caffein? A. As I said, it showed all the properties 

144 of caffein. Of course one can never be absolutely certain 
with such a small amount, and one can only be sure through 

an elementary analysis; but the melting point offers a very good 
criterion of the purity: also its property of subliming without residue, 
and those other reactions which I have given. 

Mr. Perry: I will offer, may it please the Court, the analysis of 
the Doctor in evidence. He has made quite an exhaustive analysis, 
and I will ask that iliat be put in the record. I will show it to Mr. 
Greeley. 

The paper referred to is as follows: 

145 Dr. Lyman F. Kebler, a witness of lawful age, called bv 
and on behalf of the United States, being first duly sworn, is 

examined: 

Bv Mr. Baker: 

Q. Doctor, will you state your full name? A. Lyman F. Kebler. 
(J. What is your occupation? A. Chief of the Drug Division of 
the Bureau of Chemistry, Department of Agriculture. 

Q. How long have you been such? A. Seven years. 

Q. And prior thereto, what was your occupation? A. I was en¬ 
gaged as an analytical and manufacturing chemist, of the wholesale 
and manufacturing house of Smith, Kline & French Company, of 
Philadelphia, Pennsylvania. 

Q. Where did you study chemistry? A. I began the study of 
chemistry in the high school; continued the study of same in the 
University of Michigan, graduating from the School of Pharmacy; 
then followed my work there; then continued my work in chemistry 
in the Literary Department, graduating from the University with 
the B. S. degree, after which I taught one year and at the same time 
studied chemistry, and obtained a Master degree the following year. 

Q. Since that time, you have been engaged how? A. Since that 
time, I have beer engaged in the analysis and manufacturing of 
medicinal products. 

Q. I will ask you whether or not you at any time visited 

146 the factory or the manufacturing establishment of Water- 
bury Metabolized Cod Liver Oil Compound. A. I did. 

Q. Where is it situated? A. In Des Moinee, Iowa. 
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Q. When did you go there? A. I visited the factory on March 
;16th and 17th. 

Q. Just tell us what you observed there. A. I went to that 
factory and made my identity known, and me there Mr. Frank 
Waterbury, who treated me very nicely. He invited me into the 
office, and after talking a few minutes, he called up to the upper 
floor to someone, asking whether they were metabolizing. A response 
came back, to which he said “All right”. So a few minutes after 
that we started to go upstairs, or rather we went downstairs in the 
cellar and looked over the packages which contained the cod liver 
oil they were using in the manufacture of the product. Then we 
took the elevator and went up to the second story. He took me into 
a small back room, which contained three earthenware containers, 
holding approximately forty gallons each. In each of these vessels 
was a mixture of some sort being rotated by stirrers derived from 
electricity. 

Q. Doctor, let me stop you a moment. In the statement you made 
to us you designated the processes as Nos. 1, 2 and 3. A. Yes sir; 
I was coming to that. 

Q. If you will do that, I think that will make it very clear. 
A. The process of manufacturing this preparation I 

147 might divide into two processes, Nos. 1 and 2. Process No. 1 
is operated in these three earthenware jars 1 have spoken of. 

It consists in adding a certain quantity of cod liver oil to each con¬ 
tainer. Each container, I was informed, receives twenty-four gal¬ 
lons. To each container was added fifty pounds of a mixture of 
pancreas and spleen. 

Q. Tell us what that is as you go along. What is the pancreas? 
A. Pancreas is a duct in the body which secretes ferments. In this 
case they are derived from cattle or hogs, I understand. The spleen 
is another organ of the body, the exact function of which we do not 
know. It is supposed to produce an internal secretion, but we are 
not positive on that point. The oil, previous to the addition of the 
mixture of pancreas and spleen, is said to have been rendered neutral 
or slightly alkaline with a solution of sodium hydroxide, the alka¬ 
linity or neutral point being determined by litmus paper. 

Q. Did you see the sodium hydroxide that they were using? A. 
I saw the solution. They told me they were using sodium hydroxide, 
98 per cent, but they were unable to give me the exact brand, no can 
being available at the time, and I could not get the records from the 
books. 

After having made this mixture and continued this stirring suf¬ 
ficiently long to bring about a certain reaction, which they called 
metabolism, or metabolized, which was determined by dipping a 
small quantity of the mixture out of the jar and dropping it 

148 into cold water, if the emulsion (which it was) had reached 
the proper stage, the small particles of fat would disseminate 

throughout the water. If, on the other hand, the process had not 
gone far enough, I was told that a small film of fatty material would 
float on the surface. 

After continuing this operation for from four to an indefinite 
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number of hours, depending upon conditions, I was informed, there 
was added to each jar the contents of six gall bladders, which 
amounted all told to approximately two gallons in the mixture that 
I saw made. After adding the gall to the several containers, the 
agitation is continued for another indefinite time, from one to two 
or three hours, until another reaction was obtained, which I did 
not learn. 

Q. Now, in regard to the temperature, when this occurred? A. 
Yes; I was just going to say that all of the operation I have just 
described was conducted at a temperature of about 100 degrees cen¬ 
tigrade, nearly body temperature. 

Q. 100 degrees centigrade? A. No; 100 degrees fahrenheit, body 
temperature. That finishes now Process No. 1. 

Process No. 2 was carried out in a large wooden churn provided 
with paddles and power for rotation. 1 was informed—I did not see 
the ingredients go into this container, either—1 was informed that 
in the manufacture of each batch there was used four barrels of wine, 
sherry and port, the respective amounts of each depending upon 
which product it is to sene as a basis of, namely, the plain or the 
one containing the creosote and the guiacol. 

149 There was also added fifteen gallons of alcohol, 188 proof, 
ten gallons of glycerine, one-third of a barrel of malt extract, 

which is equivalent to about seventeen gallons, seven gallons of a 
mixture containing the several extracts, yerba santa, licorice, euca¬ 
lyptus, and wild cherry; and I was also informed that a small quan¬ 
tity of benzaldehyde was added for flavoring purposes. 

Q. To come back a minute, were there any hypophosphites used? 
A. Yes; to this churn were also added four ounces of sodium hypo- 
phosphites, four ounces of calcium hypophosphites, and, according 
to inv calculation, six and a quarter pounds of sodium salicylate. I 
was informed that in the manufacture of this product ten pounds 
of sodium salicylate were added in four hundred pounds of the fin¬ 
ished material, but in the regular process about two hundred and 
fifty gallons were produced. 

After receiving these several ingredients, the churn was closed and 
agitated for an indefinite time, the time being sufficient to insure the 
operator that a thoroughly uniform mixture had resulted. After 
bringing about this condition, the material produced by Process 
No. 1 was introduced into the churn and the churn was closed. The 
churn was then set in rotation and agitated and rotated for an in¬ 
definite period of time, I was informed about two hours, the purpose 
being simply to acquire a uniform thorough mixing of all the in¬ 
gredients introduced. 

After producing this mixture, the rotation of the drum is 

150 discontinued, and the mixture allowed to run out at the bot¬ 
tom and carried to funnels provided with filter paper, each 

funnel holding about one gallon. The filtration was begun in the 
evening and continued over night, and the filtrate thus obtained 
constitutes what was termed the first filtrate. This filtrate was said 
to be aged for a given length of time, depending upon the demand 
for the product, and then re-filtrated, so as to supply to the trade a 
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clear, transparent, acceptable product. I took samples of the re¬ 
spective stages, which are in evidence here. 

Q. Identify them, will you, and tell us what they are. Have 
you Sample No. 1 here? A. No. 1 is here, but No. 2 is not here. 

Q. Just identify the ones that are here, and we will get the other. 
A. Bottle marked No. 1 also bears the following statement “Emul¬ 
sion obtained by Process No. 1/’ and bottle No. 3 “Part of residue 
left on filter papers in the filtration of product obtained by Pro¬ 
cesses Nos. 1 and 2.” 

Q. Now, what is this (handing witness a tube) ? Tell what kind 
of tube you call that, so we can identify it. A. It is a 100 CC. grad¬ 
uated glass stoppered cylinder. I placed 100 CC. of the mixture 
obtained from the churn previous to its being placed upon the filter 
papers in this separatory funnel, and allowed it to stand for twenty- 
four or more hours—it is now longer than twenty-four hours—in 
order to determine by ocular inspection the approximate separation 
of the liquid into two parts, as is shown in this case. The lower part 
is the material that constitutes the filtrate obtained by filter- 

151 ing the product, and is known as the first filtrate. The upper 
portion represents the articles or the product removed by 

filtration. It shows approximately how much it left on the 
filter paper. From the reading here it shows that approximately 
thirteen per cent of the entire mixture is left on the filter paper, 
whereas the eighty-seven per cent will pass through the filter paper, 
and is the article produced and known as filtrate No. 1, the first 
filtrate. 

Q. What is this, Doctor? Describe what it is and identify it, so 
that the stenographer can get it. A. These small tubes are graduated 
and are used for the purpose of separating mixtures containing 
lighter and heavier bodies. In these tubes were placed 15 CC. of the 
same substance, the same mixture, and introduced into a centrifugal 
machine, which was rotated for fifteen, twenty or twenty-five minutes, 
so as to separate the lighter material from the heavier, the lighter 
material in this case consisting of the fatty material, the resins pre¬ 
cipitated from the yerba. santa, the eucalyptus, and possibly from 
some of the material from the extract of licorice, and indicates ap¬ 
proximately the amount of material in a more definite manner 
that would be left on the filter paper, which in this case amounts to 
ten per cent, approximately. The other clearer portion is the product 
that passes through the filter, and is then known as the first filtrate. 

There is a small quantity of material in the bottom of the tube 
which is heavier than the product itself, and is probably some of the 
animal tissue that is introduced. 

152 Q. Now, did you obtain a sample of the finished product 
when you were in the place on March 16th and 17th last? 

A. I did. 

Q. Did you make an analysis of that? A. Yes sir. 

Q. Have you the bottle here from which you made the analysis? 
A. It ought to be here. 

Q. We will have to get that from the Department at recess. Will 
you state the result of the analysis? A. I did not go into a com- 
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plete analysis. I simply went into the analysis to determine whether 
any material amount of fat or fatty material was present in the 
product. I placed 100 CC of the material in a separatory funnel, 
added ether direct, and shook it up. The ether, separating at the 
top, would be withdrawn. This solution was then placed in a 
weighed beaker and evaporated at a low temperature. The total 
amount of material extracted by this method from the product as 
it was received was equivalent to .23 per cent. 

Q. What is it you want, Doctor? Are you looking for some¬ 
thing? A. T want to get those exhibits there, those beakers. The 
material obtained in beaker marked “Ether extractive from filtrate 
as received, .23 per cent,” contains the material derived by the 
process just described. I did not determine all the constituents 
present in this residue, but it is crystal-ine, and consists chiefly of 
salicylic acid. The colored material is obtained from the other 
bodies that are used in the manufacture of the preparation. 
153 Another 100 CC of the same material was introduced in 
a separatory funnel, rendered acid and shaken out with 
ether, as described in the previous operation. The residue contained 
in beaker marked “Ether extract from acid solution .32,” contains 
the material obtained by this process. 

Q. Doctor, where did you get the material that you put into 
these beakers; from the finished product or the other product? That 
is what I want to know? A. I was informed that this first filtrate, 
as it was called, was again re-filtrated subsequently. 

Q. You got it from what they call the first filtrate? A. The 
first filtrate, and the sample of it T have here—or at least it was 
here—I did not determine all of the constituents present in this 
residue, but from the crystal-ine nature, its test, etc., I am satisfied 
that the greater portion of it consists of salicylic acid. 

Q. Now, do you want to use those two small dishes there to ex¬ 
plain any further experiment? A. That does not belong to this 
operation. 

Q. Did you have analyzed what you call No. 1 and No. 2? A. 
T had Mr. Nelson examine the fatty material in package marked 
No. 1 and obtained by process No. 1, which he did, and his figures 
indicate that he found 23.79 per cent. 

Q. Of what? A. Of fatty material. 

By the Court: 

Q. Was this before the filtration? A. This was before the fil¬ 
tration. 


154 By Mr. Baker: 

xt Q o D Ji d have an aiyzed what was left on the filter after the 
Ao 3 filtration there? A. Yes sir; Mr. Nelson also analyzed the 
residue left on the filter paper, and as contained in bottle No. 3, 
and found the same to consist, according to his figures here, of 60 06 
per cent of fatty material. 

.v have I™ .say to the ingredient* that were put into 

the first churn metabolizing the cod-liver oil? A. Mr. Frank Water- 
bury informed me that he was not very conversant with the method 
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but he believed that they used in each batch or in each jar approxi¬ 
mately 24 gallons of the oil, or 72 gallons all told. From my infor¬ 
mation and knowledge of manufacturing, I was rather skeptical on 
this point, and therefore asked that the containers which were used 
in measuring the oil into the earthenware jars be measured, and we 
found that one held not more than eleven gallons when filled up, 
that is, filled up to the brim. So that, according to that informa¬ 
tion, not more than 66 gallons of oil could have been used. The 
man in charge of the process also informed me that he used two 
drums of the cod-liver oil for each operation. I know that the 
Norwegian cod-liver oil containers hold 30 gallons each and there¬ 
fore, based on his statement, it would not have been possible to use 
72 gallons. 

We determined or approximated the number of gallons present in 
the three containers at about 90 gallons. Based upon that quantity 
of material, and the amount of fat that Mr. Nelson found, the 
amount of oil actuallv used- 

i/ 

155 Q. You mean found on the filter? A. No; found in this 
emulsion—the amount of oil or fatty material actually used 

in the three containers was 21.41 gallons. This information was 
supplemented by an analysis made by myself of the package marked 
No. 2, or the hottle containing the material as taken from the churn 
and placed upon the filter papers, and I found same to contain 6.31 
per cent of fatty material or total ether extracted. 

The number of gallons contained in a batch, made according to 
the processes I have outlined, is 339. Calculating from the amount 
of fat obtained by Mr. Nelson in package No. 1. obtained by process 
No. 1, the amount of fat in the material in the churn should be 
6.31 per cent. In other words, it is exactly the same as T found 
on analysis. The two agree absolutely. The amount of fat found 
in the residue taken from the filter papers was 60 per cent, but it 
was impossible to approximate the amount of residue that would 
accumulate on all of the filter papers used. The number of filter 
papers in operation at the time of my first and second visits was six¬ 
teen dozen, I think—184, if I remember correctly. That was the 
number of filters in operation. 

(The Court thereupon took a recess until 1:30 o’clock p. m.) 

After Recess. 

Dr. Lyman F. Kebler, resumed the stand for further 

156 Direct examination. 

By Mr. Baker: 

Q. Doctor, I want to show you a bottle with the figure “No. 2” 
on it and ask you to tell me what that is. A. This is the mixture 
resulting by mixing products Nos. 1 and 2, readv to be placed on 
the filter papers. 

Mr. Perry: You mean processes Nos. 1 and 2, do vou not. Doctor’ 

A. Processes Nos. 1 and 2. 
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By Mr. Baker: 

Q. T show you a bottle marked No. 4, and ask you what that is? 
A. That is the first filtrate obtained from the mixture resulting from 
processes Nos. 1 and 2. 

Bv the Court: 

Q. It is the same as in bottle No. 2; except that it has been fil¬ 
tered? A. Yes sir. 

Bv Mr. Baker: 

Q. You have not process No. 2 right before you? A. No. 

Q. It is repeating, but I would like to get this into the record. 
Take your sample No. 1, obtained from process No. 1. What per 
cent of fat did you find in that? A. Mr. Nelson found 23.79 per 
cent. 

Q. Now take sample No. 2, which is a mixture of processes Nos. 1 
and 2 prior to filtration, and tell us what per cent of fat you 

157 found in that? A. 6.3 per cent. 

Q. Now take bottle No. 3, which is the residue left on the 
filter, and tell us what per cent of fat you found in that? A. Mr. 
Nelson found 60.06 per cent. 

Q. Taking No. 4. which is the first filtration of processes Nos. 1 
and 2 mixed, tell me what per cent of fatty substances you found 
there? A. I did not determine definitely the amount of fatty sub¬ 
stances there, hut it is virtually oil. 

Q. Doctor, are you a physician? A. Yes sir; I am a graduate 
of medicine and a registered practitioner of the District. 

Q. Where did you graduate in medicine? A. At George Wash¬ 
ington University. 

Q. Can you tell us the meaning of metabolized? A. In chemistry 
we understand it as the sum total—will you read the question, 
please. 

Q. Wait a minute. Take bottle No. 3 there and tell us what per 
cent of fat you found. A. It is 60.06 per cent. 

The Court: He stated that before, and I noticed the change. It 
is 60 per cent, is it? 

Mr. Baker: 60.06 per cent. 

Bv Mr. Baker: 

•/ 

Q. Now, I ask you the meaning of metabolized. A. To define 
the word metabolized it is necessary to define the word “metabolism” 
first, 

158 Mr. Greeley: I object to that. There is no charge based 
upon the word “metabolized” in the libel. 

Mr. Baker: Yt«; there is. 

The Court: The point is this. Here is practically a question 
whether there is any cod-liver oil in your compound^ and that is 
qualified by the word “metabolized.” * Now, the analyst claims to 
show that there is no cod-liver oil as oil. I suppose you claim there 
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is cod-liver oil metabolized. Consequently you have to find what 
“metabolized” means, do vou not? 

7 %J 

Mr. C Jreeley: Very good. 

A. Metabolism is the sum total of chemical changes brought 
about in a living organism. The verb metabolize would naturally 
mean the resulting products, or the ultimate products produced by 
such chemical reactions. Another definition, from a physiological 
point of view, would be the change brought about by the living cell 
in the living organism. 

Q. In this process could or could there not be metabolization, if 
there is such a word, and I presume there is? A. Not according to 
the usual acceptation of the meaning of the word. 

Q. Now, taking the ingredients of this- 

The Court : Let me ask you this, Mr. Baker. Do you expect to 
show, as the result of your case, that there is no cod-liver oil in this 
compound, whether metabolized or not? 

Mr. Baker: Yes; certainly. 

The Court: You do not offer this for the purpose of show- 

159 ing that the use of the word “metabolized” is misleading? 

Mr. Baker: If the Court please, the information uses these 

words: 

“These statements and all of them are exaggerated, false and mis¬ 
leading in this, that the said product contains no material part de¬ 
rived from cod-liver oil due to metabolic changes; and, further, that 
said product contains no cod-liver oil.” 

The Court: Then your claim is two-fold? 

•/ 

Mr. Baker: Yes; it is two-fold. 

The Court: If there is no cod-liver oil there or no substance de¬ 
rived from it, and if there is, it is not derived by metabolic changes? 

Mr. Baker: Yes; that it is not derived bv metabolic changes? 

By Mr. Baker: 

Q. Now, taking the ingredients of this mixture, do you find any¬ 
thing in there in which the cod-liver oil would be so hidden that it 
could not be discovered by a chemist? A. No sir. 

Q. What is meant by “saponify*'*? A. “Saponify” means simply 
the breaking up of the fat, changing it into glycerine and a soluble 
compound—not always soluble, but a compound containing a base 
and the acids derived from the fatty substance. In other words, it 
is ordinary soap and glycerine. 

Q. In this mixture, do you find any evidence of the fact 

160 that the cod-liver oil may or may not be saponified? A. No; 
no evidence. 

Q. What effect if any would trypsin have on cod-liver oil? A. 
Trypsin per se has no action on cod-liver oil. 

Q. Would the pancreas have any effect? A. Pancreas contains 
or produces a number of ferments which have an action on fatty 
products; first, the lipae, which has a tendency to split up the fats 
into their respective acids and glycerine. Another ferment present 
is steapsin, which has the property of saponifying fats. I do not 
recall the third one. 
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Q. Well, take the spleen. Would that have anything in it that 
would metabolize? A. No sir. 

Q. In vour opinion, could this cod-liver oil he metabolized outside 
of the human body? A. No sir. I also would like to sav, in this 
connection, that the reactions referred to here could not be produced 
excepting in an alkaline medium, and examination shows that this 
sample taken from process No. 1 is acid reaction. Therefore the only 
result that could be produced would be emulsification. 

(J. What is sodium salicylate? A. Sodium salicylate is a com¬ 
pound of salicylic acid and sodium. 

(J. Is it an antiseptic or preservative? A. It is. 

Q. What would you say as to this compound we have here 
161 having in it an antiseptic? A. I consider sodium salicylate 
an antiseptic. 

Q. Would the wild cherry, the liquor, the verba santa or the 
eucalyptus have any effect on cod-liver oil so as to hide it from view 
from the chemist? A. No sir. 


(J. IIow about the gall? A. Cod-liver oil, when not carefully 
prepared, is liable to contain some bile or gall. In fact, some of 
the most highly refined contains traces of what we call biliary salts, 
ami it is upon the presence of these biliary salts that we rely for the 
detection of cod-liver oil or for fatty or fish liver oil in general. The 
bile itself would have no direct action upon the oil, excepting that 
it tends to facilitate the emulsification of the oil. 


Bv the Court : 

Q. I wish you would define emulsification simply. A. Emulsifi¬ 
cation is the dividing into minute particles any fatty oil in a base 
consisting essentially of water. In other words, it is a finely divided 
oil in water. For example, cream is an emulsion. 


Bv Mr. Baker: 

%j 

Q. Now, in the emulsification of cod-liver oil as it is attempted 
here, would it be combined with other articles, or would it contain 
its original state? A. The oil? 

Q. Yes; 1 mean so as to be able to get it out in its original state? 
A. Some of it may possibly be changed into the fatty acid? 
162 and glycerine. Some of it may be saponified; but the major 
portion of it would be present in the form of refined emulsion 
of the oil itself, and that part could be lemoved in its original state. 
The fat could be removed as fat. 

Q. Taking that which is saponified, would that go through the 
filter? A. It would if the medium was alkaline. 

Q. But would you be able to find it after it went through? A. 
If the medium was alkaline, you cou ^ j y ^ 

Q. Suppose the medium was not alkaline? A. If the medium 
was acid, the saponified material is reverted. That is, the soap is 
broken up, and there is no longer any soap there to go through. It 
is converted into the fat and the base, the base being combined with 
the acids present in excess and the fat being liberated. 
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Q. Could a chemist find the fat? A. Yes sir; and the fatty acid 
also. 

Q. Now, suppose that it was saponified in the first mixture. What 
effect would the acids, if they were in the acids in the second, have 
upon it? A. Why, it would decompose the saponified material 
and destroy the saponaceous product that was originally present in 
the emulsion. 

Q. Would that so destroy the cod-liver oil that you would not be 
able to determine it by an analysis? A. No sir; the cod-liver oil, or 
the fat resulting from that decomposition, would be easily determined 
or easily identified by the chemist. 

163 Q. Were there any acids in the second process that would 
destroy the saponification? A. There were. 

Q. What were they? A. The acids present in the wine used in 
process No. 2. 

Q. When I referred to gall a while ago, of course I referred to 

the gall that they put in their mixture. Would that in any way 

affect the cod-liver oil so that vou would not be able to detect it bv an 
« */ •/ 

analysis? A. No sir. 

Q. Doctor, will you state in a general way the value of cod-liver 
oil as a drug or a food? A. The value of cod-liver oil depends almost 
solely on its value as a food. It is believed by some to have some 
tonic value and some alterative value, but modern physicians do 
not consider this to be the case. 

Q. Take the substance we have here, and take the chemical analy¬ 
ses you have made- 

The Court: Do you mean the compound in question? 

Q. Yes; the compound in question. I do not mean cod-liver oil 
itself, but the compound in question, and milk, and tell us how its 
food value compares with that of milk? A. The product called 
Waterbury’s Metabolized Cod-Liver Oil Compound contains about 
10 per cent of sugar. It also contains alcohol. The food value 
exclusive of the alcohol, would be approximately equivalent to 190 
calories. 

Q. And what is the food value of milk? A. An equiva- 

164 lent quantity of milk has a food value equal to about 325 
calories. 

Q. If you take the substance here in question and milk as to the 
protein value, taking the substance as the analysis we have here, 
and milk, what would be the relative values? A. There is virtually 
no protein material in this product, so that the food value derived 
from the protein material would be virtually oil. Milk contains 
about—the average milk, I am speaking of—-4 per cent of casein, 
and the protein value or food value of that would be equivalent 
to about 17 calories in a hundred cubic centimeters. That, however, 
is only one feature of the food value of milk. 

Q. Taking the calories as computed in the compound here, you 
found 190 in the sugar and fats. What about the alcohol? A. 
Alcohol has some heat value, but I did not take that point into con¬ 
sideration. A product containing about 10 per cent of alcohol 
would contain about 70 calories per hundred CC. 

11—2190a , 
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Q. And how many calories are in a hundred CO of cod-liver oil? 
A. 930 in 100 CC. I would like to say, however, that some of these 
figures are based on a hundred CC, and those of milk are based on 
pints. 

Q. Tell us how many calories there are in a pint of cod-liver oil, 
so that we can have the comparison here with the ingredients here, 
milk and cod-liver oil? A. I would like to figure that out. (After 
calculating.) My calculation gives me 5400 calories. 

Q. Doctor, what do you understand by a tissue builder? 

165 A. A tissue builder is a substance which can be utilized in 
the building up of tissue, such as casein in milk, protein 

material obtained from wheat or oats or barley, or the white of an 
egg. They are tissue builders. 

Q. And what about alcohol? A. Alcohol is not a tissue builder. 
Q. And protein itself? A. Protein is a tissue builder. 

Q. Do you find anything in this substance here in question that 
contains matter that would make it a tissue builder? A. I do not. 

Bv the Court: 

Q. Doctor, is it a result of your investigation that there is nothing 
in the compound in question that ever was cod-liver oil? 

Mr. Perry: That is, in the completed product, as I understand 
your Honor’s question. 

The Court : By the compound in question, I mean the compound 
that is sold. 

A. A very minute quantity, if any. 

By Mr. Baker: 

Q. Doctor, what becomes of the cod-liver oil that was originally 
put in this preparation? A. It is filtered out. 

Q. How do you know that? A. From the samples we have taken 
and the analyses we have made of same, together with my 

166 knowledge of the general process and solvent employed in this 
product, and the general solubility of the agents used in 

preparing the compound. 

Mr. Baker: If your Honor please, I think that is all I want to ask 
the Doctor. Before the cross examination, I would like to make the 
suggestion that we have certain physicians here, and if it is agreea¬ 
ble to court and to counsel on the other side, I would ask that the 
Doctor stand aside until we can examine those physicians. 

The Court: Is that agreeable to you? 

Mr. Greeley: Yes sir. 

The Court : That may be done, then. 
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Dr. John Benjamin Nichols, a witness of lawful age produced 
by and on behalf of the United States, being first duly sworn, is ex¬ 
amined 


By Mr. Perry: 

Q. Doctor Nichols, what is your full name? A. John Benjamin 
Nichols. 

Q. You are a physician, are you? A. I am. 

Q. A graduate of what school, sir? A. Columbian; now George 
Washington. 

Q. Are you practicing in Washington? A. I am. 

Q, Where is your office? A. 1321 Rhode Island Avenue. 

Q. How long have you been practicing? A. Sixteen years. 

167 Q. Are you connected with any of the medical schools in 
Washington? A. George Washington University. 

Q. You are lecturing there on what? A. Diatetics. 

Q. What is dicrtetics? A. The science of foods. 

Q. Do you know in a general way the value of cod-liver oil? A. 
In a general way; yes. 

Q. Do you know in a general way the action of cod-liver oil on the 
human system? A. Its action is regarded as that of a food—a fat 
food. 

Q. Does cod-liver oil build tissue in the human body? A. It does 
not. 

Q. Doctor, I will ask you if a product containing the following 
analvsis- 

The Court: Can you not designate that by number instead of 
reading it, and let the Doctor look at it? 

Mr. Baker: Yes; we will do that. We show the Doctor No. 
12748-B and ask him to examine it. 

By Mr. Perry: 

Q. I will ask you, Doctor, taking that analysis or taking a product 
which analyzes as that does which you have in hand, what if any 
action would that have in the human body in the building up of 
tissue? A. None in the building up of tissue. 

168 Q. In what diseases is cod-liver oil of especial benefit? A. 
It is generally used in wasting diseases. 

Q. Such as what? A. Especially tuberculosis. 

Q. Would this product, as indicated by that analysis there, be 
of any service in that disease? A. No particular service, any more 
than what you would get from the sugar in it. 

Q. What is metabolism, Doctor, as you understand it? A. It is 
the process of changes that a substance goes through that is intro¬ 
duced into the human body as food, which passes through the body 
and is finally discharged with the excretions. 

Q. Would you consider that the proceas of aasimilation in the 
human body was an essential part of metabolism? A. I should. 

Q. Would you think the word metabolized could be used of a 
product outside of the living organism in which that product is 
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digested? A. I don’t see how the term could be applied to any 
product produced outride the organism? 

Q. Outside the human organism or some animal? A. Some ani¬ 
mal organism. 

Q. In other words, in accordance with your opinion, cod-liver 
oil could not be treated outside of the human body by any of the 
ordinary ferments so as to produce the metabolic changes that we 
would find in the case of that product introduced into the human 
system? A. It could not be produced. It could not pro- 
109 duce the changes outside the body that would occur in its 
passage through the body. 

Bv the Court: 

•/ 

Q. Any changes produced anywhere else, in your opinion would 
not be entitled to be called metabolic? A. I don’t see how it 
could be. 

The Court: We understand that thoroughly, as your opinion. 

By Mr. Perry: 

%j 

Q. Would you consider salicylic acid an antiseptic? A. I should. 

Q. If it was shown to you, Doctor, that a product was labeled as 
this present product is, '‘Metabolized Cod-Liver Oil,” and on the 
label was the further statement that the contents of the bottle were 
without antiseptic, would you expect to find in the bottle the presence 
of salicylic acid? A. I should not. 

Q. What is the action if pepsin on albumen? A. It breaks up 
the albumen into albumenoids and peptones. 

Q. Can that be done outside of the body? A. It can. 

Q. It also takes place within the body in the process of digestion, 
does it not? A. m That change takes place in the process of diges¬ 
tion; yes. 

Q. Is not the treatment of albumen by pepsin outside of 
17$ the body, in the nature of a metabolic change? A. It is not, 
in the complete sense of the word metabolic. It is simply a 
process of digestion, which is only one small part of the entire 
process of metabolism. 

Q. What distinction do you make between metabolism and diges¬ 
tion? A. Metabolism is a much more comprehensive process than 
digestion. Digestion is simply the beginning of metabolism. 

Q. Are you familiar with the origin of the word metabolism? A. 
I do not know the etymology; no I do not know the origin of the 
word. 

Q. What is the action of the Pancreas upon fat! A„ It splits fhe 
fat into glycerin and fatty acids. 

Q. Are all fats split up by the pancreas? A. I think all the 
ordinarv fats are. 

Q. Are they completely split up? A. There may be some emulsi¬ 
fication. I cannot say that it is completely split up in the ordinary 
process of digestion. 

Q. Can this action be produced outside of the body? A. I be¬ 
lieve it can. 
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Q. Is not that a process which might be described as metabolic? 
A. It is not. That is the process of digestion. 

Q. But it is one of the processes of metabolism? A. It is thg 
beginning of metabolism, and the beginning only. 

171 Q. Do I understand you to say that cod liver oil has no 
tissue building qualities? A. What is that? 

Q. Do I understand you to say that cod liver oil has no tissue 
building qualities? A. It has no tissue building qualities; no. 

Q. It is given in wasting diseases, is it not? A. Yes. 

Q. For the purpose of building up the weight of a patient; is it 
not? A. It will save tissues to a certain extent. If it is given in 
sufficient quantity it may cause deposition of fat in the body. 

Q. But it is not a food building tissue? A. No sir. 

Q. I do not quite understand the difference between a gain in 
weight and tissue building, which you evidently have in mind? A. 
A person might have dropsy and a large accumulation of water in 
the bodv, which would increase the weight, but that would not be 

V ' 

an increase in the tissue. 

Q. Is gain in weight in convalescents, in wasting diseases, of that 
nature? A. It is not an accumulation of water necessarily; no. 

Q. Is it not an accumulation of tissue? A. It is an accumulation 
of fat. 

Q. Then by tissue you mean what? A. Structures like 

172 the muscles, the brain, the nerves, the mucous membranes 
and the glands. 

Q. Excluding fat, as I understand you? A. Fat is a substance. 
You could not call it a tissue. 

Q. Will not a compound containing malt extract tend to build 
tissue? A. It would not. 

Q. It would tend to increase the weight of the person taking it; 
would it not? A. If taken in sufficient amount. 

Q. Have you ever used Waterburv’s Metabolized Cod Liver Oil 
Compound? A. I never have. 

Q. Have you, in your practice, ever used any proprietary prepara¬ 
tions? A. I probably have. 

Redirect examination. 

Bv Mr. Perry: 

Q. Is it not a fact that fat will sometimes destroy tissue, as in the 
case of a fatty heart, or some organ of the body of that sort, where 
there is an accumulation of fat? A. I don’t know that I can say 
that fat destroys tissue; but ordinary tissue may become, by a process 
of degeneration, converted into fat. 

Stirling Ruffin, a witness of lawful age, produced by and 

173 on behalf of the libellants, being first duly sworn, is ex¬ 
amined 

By Mr. Baker: 

Q. Will you state vour full name? A. Stirling Ruffin. 

Q. What is your occupation? A. I am a physician. 
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Q. How long have you been such? A. Since 1890. 

Q. From what school did you graduate? A. Columbian Uni¬ 
versity. 

Q. Where have you practiced? A. In Washington. 

Q. Has your practice been the general practice of medicine? A 
Yes sir. 

Q. Are you connected with any medical schools? A. Yes. 

Q. With what schools? A. I have the chair of medicine in 
George Washington University. 1 am Physician in Chief in the 
University Hospital. 

Q. Can you state, in a general way, the value of cod liver oil as a 
drug or food? A. Yes; it has a certain value in the treatment of 
wasting diseases, chiefly the value of a fatty food. 

Q. What is metabolism? A. Metabolism is the sum total of the 
changes that occur in the body, after it 1ms been introduced 

174 into a living organism, including digestion, absorption, as¬ 
similation, and finally disintegration and excretion. 

Q. Can there be metabolism outside of a living organism? A. 
No sir. 

Q. What is your understanding of the term metabolized as ap¬ 
plied to cod liver oil? A. As applied to this preparation, do you 
mean? 

Q. Yes. A. Cod liver oil is metabolized in the human body. 

Q. I will ask you to look at the analysis of the preparation here 
in question. No. 12748-B. I will ask you whether or not there is 
anything in that substance that would entitle it to the name of 
“tissue builder?” A. No. 

Q. Is cod liver oil a tissue builder? A. No sir. 

Q. Is sal//c?lic acid an antiseptic? A. Yes. 

Q. Suppose on a bottle of that ingredient we have there, it was 
stated that it was a product without antiseptic and you should find 
in it sali/c/lic acid. What would you say as to that statement? A. 
I would that that statement was not true. 

Q. Suppose that, on the bottle containing the substance of the 
analysis there, there was the statement that it was used as a issue 
builder. What would you say as to that statement? A. That state¬ 
ment was also untrue. 

175 Cross-examination. 

Bv Mr. Greeley: 

Q. What are the three classes of foods? A. One class of foods is 
fats. Another is the proteids, and another is the carbohydrates. 

Q. Do the carbohydrates build tissue? A. No sir. 

Q. Do the fatty foods build tissue? A. No sir. 

Q. The proteids do build tissue? A. They do. 

Q. Is sali/edic acid used in medicine? A. Yes. 

Q. For what? A. It has various uses. It is used as an antipyretic, 
to reduce fever. It is also used to relieve pain. It is also used in 
rheumatism especially. Those are the chief uses. 

Q. Does it act as an antiseptic, when given internally? A. Yes. 
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Q. In the digestive tract does it act as an antiseptic A. Yes sir; 
to a certain extent. 

Q. What is supposed to be its action in rheumatism? A. We do 
not know what its action is. It reduces fever, for one thing, and 
it reduces pain for another thing. That is as far as our knowledge 
goes. We do not know definitely what causes rheumatism. 

176 Assuming rheumatism to be an infectious disease, we do not 
know whether it has any antiseptic effect. 

Q. Is alcohol an antiseptic? A. Yes. 

Q. Do you regard extract of Eucalyptus as an antiseptic?. A. I 
think Eucalyptus has a somewhat antiseptic action; but I do not 
know how much. 

Q. What would you understand by the term “metabolized” as 
used on the label of the bottle before you in the metabolized cod liver 
oil compound? A. I think it is a misnomer. I do not think it 
could have any proper use on a label for such a preparation, for the 
reason that metabolism can only occur in a living organism. 

Q. Then it would not indicate to you that this had passed through 
the human organism; you would not regard that as a possibility; 
would you? A. No. 

Q. Then would you be misled into any such belief by that state¬ 
ment? 

Mr. Perry: I object. 

The Court: That is a mere matter of argument. 

Redirect examination by Mr. Baker: 

Q. There is one question I forgot to ask you. Is salycilic 

177 acid a preservative? A. Yes sir. 

Recross-examination by Mr. Greeley: 

Q. Does it act as a preservative in the body? A. Yes sir; it les¬ 
sens fermentation. 

By the Court: 

Q. Could the word metabolized, used on a label like that, have any 
scientific meaning? A. No sir. From a scientific standpoint it 
would be clearly a misnomer. The word would be wrongly used, 
because this preparation has not passed through the human body 
and metabolism is a process that belongs to and is the exclusive prop¬ 
erty of living organisms. 

Q. You do not know of any scientific or accurate use of the word? 
,4. No sir. 

Q. It would be something like a figurative use of the expression 
if it had any meaning at all? A. I should say it would be a wrong 
use. 

Q. Of a definite word? A. Of a definite word; yes sir. 
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George M. Kober, a witness of lawful age, produced by and on 
behalf of the libellants, being first duly sworn, is examined: 

178 By Mr. Baker: 

Q. Will you state your full name? A. George M. Kober. 

Q. What is your occupation? A. I am a physician and professor 
of hygiene. 

Q. How long have you been a physician? A. Since 1873. 

From what school did you graduate? A. Georgetown Uni¬ 
versity. 

Q. Are you connected with any institution? A. I am Professor 
of Hygiene at Georgetown. 

Q. Exactly what is that? A. It deals with the promotion and 
preservation of health and the prevention of disease. In connection 
with Hygiene, of course I discuss other subjects. 

Q. Are you connected with any hospital? A. I am connected 
with a number of hospitals as consulting physician, more particu¬ 
larly the university hospital, the children’s hospital, the Washington 
Asylum Hospital and I also act in the capacity of a member of the 
Board of Charities, in which capacity I visit all of the medical insti¬ 
tutions in the city. 

(J. Can you state, in a general way, the value of cod liver oil 
either as a medicine or food? A. Tt has always been regarded as a 
very valuable food, especially in the so-called wasting diseases; but it 
is believed that those properties, in the last few years, have been 
minimized by modern physicians. 

Q. What do you understand by metabolism? A. By met- 

179 abolism I understand the action or change that takes place 
upon matter within a living organism, including, of course, 

the process of digestion, of absorption, of assimilation, of utilization, 
of destruction ultimately, by the ordinary wear and tear of the 
system. 

Q. Can metabolism take place outside of the human body? A. It 
cannot outside of a living body. Metabolism may take place not 
only in an animal but also in vegetable body; but it must be a living 
organism. 

Q. Take the substance that is labeled “Waterburv’s Metabolized 
Cod Liver Oil,” and what have you to say as to the use of the word 
metabolized? A. I am inclined to think that it is misleading, 
insofar as that process could not take place outside of a living or¬ 
ganism, and therefore the preparation being so named could not be 
a proper and true designation but would be rather a somewhat mis¬ 
leading designation. 

Q. Is sab/c/lic acid an antiseptic? A. Yes sir. 

Q. And a preservative? A. Yes sir. 

Q. If you were to find it in a food, what would you say as to why 
it was piaced there? A. I should think it would be placed there 
largely to preserve that food, because every antiseptic must also be 
a preservative, because the antiseptic is the agent which prevents 
fermentive changes. 

Q. Is cod liver oil a tissue builder? A. It is not. 
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180 Q. Name some of the known tissue builders? A. What we 
call the proteid articles of food are technically called tissue 
builders, such as meat, for example. 

Q. I want you to look at the analysis before you, being the same 
one as has been shown to the other physicians, numbered 12748-B, 
and I want to ask you to look at it and state whether or not you find 
anything in that analysis that would warrant that substance being 
called a tissue builder? A. There is not. 

Q. Suppose a substance of that character bore a label saying that 
it was used as a tissue builder. What would you say as to that state¬ 
ment? A. I should say it was misleading. 

Q. Suppose a substance of that character had a further statement 
in regard thereto, in which it was stated that it contained no anti¬ 
septic? A. I should say that statement was misleading, so long as 
it contained sah/c?lic acid. 

Q. Look at that anaylsis, and I will ask you if you can, in your 
mind, compare it with cod liver oil? A. No sir. 

Q. ou understand the analysis of cod liver oil, and about what 
it is; do you? A. I know that it is largely a fat and fat has a 
special food value on account of its caloric value, and there are only 
traces of fat contained in this analysis represented by so-called fatty 
acids, which are in almost infinitesimal amounts—certainly 
small quantities. That is the only suggestion of any 
fat in it. Fatty acids and glycerin are shown by the analysis. 

Q. Suppose you were desirous to recommend to one of your 
patients to take cod liver oil. Is there anything in that substance 
that would cause you to recommend it? A. After being familiar 
with the analysis I should certainly not prescribe this preparation, 
because I would not get cod liver oil, nor the effect of cod liver oil, 
by its administration. 


Cross-examination by Mr. Greeley: 

Q. Do you find, in that analysis, any indication of proteids? A. 
The only suggestion that it may contain proteids is in the presence 
of nitrogen, which, of course, is extremely small. That may or 
may not be derived from some of the proteids; but it is at least an 
indication that proteids may have been there. 

Q. If proteids are present, the product would have some food 
value; would it not? A. Unquestionably, because all proteids are 
typical tissue builders, and therefore they would be tissue formers. 

Q. You have stated that, in your opinion, the statement that a 
product containing salye/lic acid would not be a compound without 
an antiseptic, and the statement that it was would be mis- 
182 leading. Please look at this circular and look at the state¬ 
ment as regards both of the bottles represented, and note what 
the bottle with the red wrapper is said to contain, and then state 
whether, taking that whole thing together, you ,would regard the 
statement as misleading? A. It seems to me that question is some¬ 
what involved, and it is too large. I would like to have that question 
divided, if possible, and have it simplified. My opinion is that if I 
saw a package, an original package, labeled “Waterbury’s Meta- 
12—2190a . 
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bolized Cod Liver Oil Compound”, and saw on the edge of this 
package with the blue wrapper that which indicated that the com¬ 
pound was without antiseptic, and that package when subjected to an 
analysis contained salv/cdic acid in the compound I should say that 
was a misleading statement. With the red wrapper, indicating as 
it does that it does contain an antiseptic, I suppose the statement is 
true, so far is it applies to the antiseptic, provided an analysis actually 
showed that there was any sali/cdic acid in the package wrapped in 
the red wrapper. 

Q. The package wrapped in the red wrapper is stated to contain 
antiseptic, is it not? A. Yes; the red wrapper indicated the presence 
of antiseptics, and if this statement was confirmed by the analysis 
it would be a proper representation. 

Q. You will note that the bottle with the red wrapper is said to 

contain antiseptics, creosote and guaiacol. They are antiseptics, are 

they not? A. Thev are. 

*/ «/ 

Q. If, instead of finding this on the bottle, you found a 

183 complete wrapper containing the representation of both bot¬ 
tles, just as it is there, merely wrapped around the bottle, 

and separable from the bottle, would you still find that statement 
misleading? 

Mr. Baker: Let me understand that question. Is it not a fact 
that the red wrapper applies to one substance and the blue to an¬ 
other? 

Mr. Greeley : The wrapper as a whole- 

Mr. Baker: There are two kinds of bottles. One has a blue 
wrapper and one a red wrapper. Certainly they cannot have this 
witness look at this circular and say, on reading it, there is nothing 
misleading, because one does not contain it and the other does. 
They must apply what is on the blue wrapper to the blue bottle and 
what is on the red bottle to the red bottle, I submit. 

Mr. Greeley : On the other hand, I submit if this circular, which 
is merely wrapped around the bottle, is to be taken as a label—which 
at the proper time I shall contend it is not,—it should be taken as 
a whole and the fact recognized that there are representations of 
both bottles thereon and statements regarding both, which are to be 
read together. 

The Court : Is this representation as to antiseptics to be found on 
the bottle itself? 

Mr. Greeley: It is not. 

The Court: Or on any label attached to the bottle? 

Mr. Greeley : It is not. 

The Court : I think the question is one for the court rather than 
for the witness. Your contention is that the whole label must be 
taken together, and that the plain meaning of it is that the 

184 antiseptics not to be found in the blue bottle are the anti¬ 
septics named in the red bottle. The Court will take notice 

of that. 
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By Mr. Greeley: 

Q. Have you ever used Waterbury’s Metabolized Cod Liver Oil 
Compound? A. No sir. 

Q. In your direct examination you said that the term “Meta* 
bolized” is, as used on this label, in your opinion, misleading. What 
would you understand from that term; what would it lead you to 
think? A. I consider that a preparation of cod liver oil contained 
in a bottle should never be regarded as having been metabolized. 
It might possibly have undergone one of the first processes for meta¬ 
bolism, that is partial digestion; but beyond that nothing else could 
beclaimedfor the preparation in relation tothe processof metabolism, 
for metabolism, in addition to digestion, involves the process of ab¬ 
sorption, assimilation, utilization by the tissues, and indeed its 
elimination of the final product in tissue changes. So, from my own 
viewpoint, I can scarcely believe that any preparation, whether it is 
cod liver oil or proteids, in a predigested state, can be called meta¬ 
bolized oil or metabolized proteids. 

Q, Would you regard the term “predigested” as an accurate one? 
A. That would mean a partial digestion and is permissible—such as is 
found in the process of making an emulsion or in the process 

185 of possible saponification which are frequently performed 
outside of the body—or the addition of even pepsin to some 

of the proteids, producing peptones; but they are all quite artificial. 
It is an artificial digestion rather than a natural process. 

Q. Assuming that a process of preliminary digestion by the sub¬ 
mission of food materials to disgestive ferments has been carried on, 
it would be correct to sav that it was partially metabolized, in your 
opinion? A. I think not, because my belief is that metabolism 
can only take place in the living organism. We may submit sub¬ 
stances to a partial digestion by different preparations, such as 
pepsin or pancreatic juice, or even biliary secretions—but that would 
be partial digestion. 

Redirect examination. 

By Mr. Baker: 

Q. You use the word misleading in reference to “metabolized” 
cod liver oil. Don’t you really mean untrue? A. It is untrue. If 
it were true, it would not be misleading. 

Q. You, as a scientist, on reading that label would not believe, 
for a moment, that it had been digested through the human system; 
would you? A. Certainly not. 

Q. In regard to finding sali/cilic acid there when it says there is 
no anticeptic, that really would be untrue; would it not? A. Cer¬ 
tainly it would be untrue. 

186 L. F. Kebler resumes the stand for cross-examination. 

By Mr. Greeley: 

Q. You have spoken of the result of No. 1 process as being acidi¬ 
fied by wine being added to it, have you not? A. Yes sir. 
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Q. What acids are present in port and sherry wine? A. Tar¬ 
taric acid and acetic acid. 

Q. How could acetic acid get into port wine? A. It is caused 
by fermentation of the sugar that converts it into alcohol, and the 
alcohol is further decomposed into acetic acid—the common process 
of making vinegar. 

Q. These are sweet wines, are they not? A. Sherry wine is not. 

Q. Sherry wine is not? A. Sherry wine is not; no. 

Q. Port wine, however, is? A. It is a sweet wine; but that does 
not necessarily sav there is no acid there. 

Q. IIow much decomposition of the acid is possible in a sweet 
wine? That is, decomposition to break up free acetic acid? A. 
That I am unable to say. 

Q. If you find acetic acid in a wine, does it not mean that that wine 
is sour beyond the capability of being used as a wine? A. 

187 No sir. 

Q. How much tartaric acid should be present in port and 
sherry wine? A. I don’t remember. 

Q. flow much acetic acid? A. I don’t remember. I know this 
much—that they are distinctly acid. 

Q. Is there enough there to decompose any soap formed from fats 
and oils? A. Yes. 

Q. How much acid would be necessary to do that? A. As long 
as it is acid, it will do it. Soap cannot exist in the presence of an 
acid medium. 

Q. In the operation, as you saw it carried out at Des Moines, there 
was some caustic alkali added; was there not? A. So I was told. 

Q. Did not that make the mixture alkali? A. Not necessarily. 
In fact, it did not, in this case. 

Q. You have testified to finding, in your analysis, certain residues 
which you thought were salicylic acid. Did you do anything fur¬ 
ther than think what they were? A. I know they consisted chiefly 
of salicylic acid. 

Q. What else was there besides salicylic acid? A. There was a 
little coloring material there, the nature of which I did not identify. 

Q. Did you make any estimate of the fat? A. There is none 
there. 

188 Q. There « none there? A. No appreciable amount. 

Q. In the process, as you saw it carried out at Des Moines, 
how much cod liver oil was used? A. I did not see it used. I did 
not see how much was used. The operation had begun when I ar¬ 
rived. I was told that each jar received twenty-four gallons. 

Q. How much pancreas went into the mixture? A. I did not 
see how much went into it. I was told that fifty pounds of a mix¬ 
ture of ground pancreas and spleen was put into each jar, or one hun¬ 
dred and fifty pounds all told. 

Q. And of ox galls? A. The contents of six ox gall bladders to 
a container, or eighteen gall bladders in all. 

Q. And you found in the product, right before the filtering, 6.31 
per cent of fat? A. 6.3 I have on the package. 

Q. I think it was given by Dr. Nelson as 6.31 per cent; but that 
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does not make any difference. How much fat would that indicate? 
A. It is 6.3 per cent; that is, 6.3 part in a hundred, or 6.3 pounds in 
a 100 pounds. 

Q. You spoke of reckoning back and figuring out the amount of 
fat, and finding that it indicated a certain amount of oil put in. 
Will you explain how you did that? A. Certainly. The amount of 
material produced by process No. 1 was estimated by Mr. Water- 
bury, and the man who had charge of the operation, at ninety gal¬ 
lons, thirty gallons in each jar. I thought it was a little low, 

189 but I was willing to accept their figures and consequently put 
it at ninety gallons. These ninety gallons are mixed with 

two hundred gallons, approximately, of wine, fifteen gallons of 
alcohol 188 proof, seventeen gallons, about, that is one-third of bar¬ 
rel of malt extract, ten gallons of glycerine, seven gallons of mixed 
extract of wild cherry, licorice, eucalyptus, and so forth. There was 
also added sodium hypophosphite and calcium hypophosphite and 
about six and a quarter pounds of sodium salicylate—the latter three 
ingredients being soluble in the mixture employed, and therefore 
they would not add any material amount to the bulk. Adding to¬ 
gether the total, including in gallons all of the material used, and 
you would have approximately, in one batch 339 gallons, of which 
package No. 2 is a sample. The amount of fat found present in the 
emulsion produced by Process No. 1 is 23.59 per cent, and by di¬ 
viding the total, including the fat, contained in ninety gallons of 
the mixture by 339 gallons, it will give you the amount of fat that 
would be present in a drum, or the produet, as it is withdrawn from 
the churn, which, according to my figures—as a matter of fact, Mr. 
Nelson figured this out—which according to Mr. Nelson’s figures, 
amounts to 6.31 per cent. That is the method of arriving at it. 

Q. According to those figures, how much cod liver oil was used— 
that is, figuring hack from your 6.31 per cent, as you have just done, 
how much cod liver oil does that indicate? A. 21.3 gallons. 

Q. Then it would indicate that some of the fat had dis- 

190 appeared; would it not? A. I guess it disappeared before it 
got there, because it could not disappear in the container. 

Q. But if it was put in, and if it had gone through the process of 
so-called metabolism, and you failed to find as much fat as was sub¬ 
jected to the metabolism, it would indicate that some of it had dis¬ 
appeared in the process; would it not? A. No sir; it would not in¬ 
dicate it at all. It could not disappear. 

Q. Why not? A. The conditions make it absolutely prohibitive. 

Q. It could disappear as a fat; could it not? A. It could be modi¬ 
fied, but it would be there just the same, as a fatty acid. It might 
be modified materially. 

Q. It would no longer be recognizable; would it? A. Certainly 
it would. 

Q. Certainly it would be recognizable? A. Certainly. 

Q. The pancreas and spleen and ox gall bladders all carry some 
fat, do they not? A. Possibly. 

Q. Did you find that fat? A. That was included in the sum 


94 


WATERBURY CHEMICAL COMPANY VS. 


total, and whatever amount was introduced in that way would natu¬ 
rally indicate that that much less cod liver oil had been used. 

Q. How long have you been familiar with Waterbury’s metabo¬ 
lized cod liver oil compound, so-called? A. I have heard of 

191 it for a number of years—six or eight years, maybe. 

The Court: Before you leave this branch of the subject, 
do I understand you that when you trace into the container 339 gal¬ 
lons altogether of the mixture, that is what you call one batch? 

A. Tn the drum or churn. 

Q,. That is one making? A. Yes. 

Q. 339 gallons go into the churn? A. Yes. 

Q. Do you know how much comes out? A. I know what they 
told me comes out. 

Q. Have you verified that? A. No; 1 have not. 

Q. Then you know absolutely nothing about whether you are ac¬ 
counting for all the cod liver oil or not? A. Yes; we are accounting 
for all the cod liver oil. 

Q. How can you tell that without knowing what quantity comes 
out? A. This (indicating) is the sample that was taken out of the 
churn, and the total amount of fat indicated by this analysis is vir¬ 
tually the same as the amount found in the emulsion produced by 
Process No. 1, showing that there was none of the fat carried into 
the finished product, which is indicated and represented by the first 
filtrate. I might further state that T was repeatedly informed that 
a regular hatch yielded an average quantity of 250 gallons. 

Q. 250 gallons out of 339 gallons? A. Yes. 

192 Q. That is a loss of 89 gallons? A. Yes; 89 gallons; but 
that, however, does not mean that it is all fat. It means that 

a portion of it is fat and a portion of it is animal tissue, and some of 
it is water that has evaporated in the process of filtration, and it also 
contains the undissolved matter from eucalyptus and possibly some 
of the other extracts—such as wild cherry. 

Q. As you watched the process, you could easily account for 250 
gallons out of 339 gallons, without supposing that any part of the 
cod liver oil was in the 250 gallons? A. Yes. 

By Mr. Greeley: 

•7 

Q. You stated that you had been familiar with Waterbury’s me¬ 
tabolized cod liver oil compound for several years? A. Yes. 

Q. How did you first come in contact with it? A. I have seen it 
advertised, and have seen the preparation when I was connected with 
the wholesale firm I was speaking of. I subsequently became ac¬ 
quainted with it in a more intimate way about 1905, when I was in 
the Bureau of Chemistry investigating products of this tppe. 

Q. Did you analyze it at that time? A. It was analyzed under 
my supervision; yes. 

Q. Do you know what the result of that analysis was? A. I have 
the results, approximately. 

Q. What were they? A. I would have to refer to the data, which 
I do not know as I have now. They are substantially as in- 

193 dicated in the findings here, excepting that we did not find 
any caffeine at that time, and neither did we find any evi- 
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deuce of the presence of salicylic acid. I might, however, state 
that the analysis may not have been thorough enough to cover that 
point at that time. 

Q. Have you been familiar with all of the analyses made by the 
Department of this product? A. Yes sir. 

Q. Has any analysis which has been made by the Department 
shown 2 per cent of salicylic acid? A. Not to my knowledge. 

Mr. Greeley: If your Honor please, I would like to introduce in 
evidence a letter sent out from the Department of Agriculture, with 
Mr. Kebler’s initials on it, giving what purports to be an analysis of 
this metabolized cod liver oil compound, which differs in some re¬ 
spects from any analysis which we have had as yet. I have asked the 
District Attorney to get this letter. I have also asked him to get all 
of the other letters sent out at the same time, it being a circular let¬ 
ter. He has the Winegar letter here, and I would like to introduce 
it. 

Mr. Baker: Of course, a mere notice to produce would put coun¬ 
sel in a position where, if we did not produce it, he would have the 
right to offer secondary evidence of its contents. We cannot see 
that these letters are in any way evidence. I hand the letter that he 
refers to to the Court, and also another similar letter. 

The Court: If these are letters sent out by the witness, they are 
proper to he used. 

194 Mr. Baker: Not by this witness at all. 

The Court: I understand that they do hear his marks. I 
do not care to look at them. I think Mr. Greeley might properly use 
them in cross examining the witness, if they come from the witness. 
At the same time, whether they are original evidence in the case is 
another question. 

Mr. Baker: For the purpose of the analysis, I presume they might 
be used, hut for the purpose of offering them- 

The Court: That is another question. 

Mr. Baker: If you want the Winegar, letter, there it is. 

By Mr. Greeley: 

%j 

Q. Please look at this letter (handing the letter to the witness) and 
state if that is a letter sent out by the Bureau of Chemistry, and if 
vour initials are on the letter. A. Yes; it is a letter sent out by the 
Bureau of Chemistry, and my initials are on it, 

Q. Does the analysis given in that letter correspond with any 
analysis which has been here presented in evidence? A. Yes. 

Q, With which one does it correspond? A. With the analysis 
that T have made from an examination of the label, which states 
that the preparation contains 11 per cent of alcohol, and with the 
results obtained by the various men who worked on the samples as 
showing that it contains protein matter, hypophosphites, and cal¬ 
cium, salicylic acid, free and combined, fatty oil, fatty acids, .005, 
and glycerine less than one per cent. 

195 Q. That was prepared as a circular letter; was it not? A. 
It was. 

Q. How extensively was it sent out? 
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Mr. Baker: T object to that. I do not think that is something 
that affects this case at all. 

Bv Mr. Greeley: 

Q. Did that letter as sent out, or did any of these letters as sent 
out, state the amount of salicylic acid as two per cent? A. Not 
to my knowledge. 

Q. This states “Protein matter, None.” Some of the analyses have 
shown nitrogen, and has admitted proteid reaction; have they not? 
A. Not to my knowledge. 

Q. I call vour attention to this analvsis numbered 9777-B, and to 
the statement on the back of it: “Millon’s re-agent gives a proteid 
reaction before removal of salicylic acid and caffeine, but not after 
their removal.” A. Showing that Millon’s re-agent reacted with the 

caffeine or salicvlic acid or with salicvlic acid and caffeine combined 

«/ •/ / 

and indicating that no proteid matter was indicated after these dis¬ 
turbing factors were removed. 

q. n ow does it happen that on the face of the paper here the 
nitrogen is figured as if it were a protein? A. I think that is a 
question proper to be answered by the witness who put it on there. 

Q. Would you not understand, from the way it is figured 
196 there, that the nitrogen was indicated as proteid matter? A. 

No; I would simply take it to be that if it were calculated as 
a proteid matter of the type wherein the factor 6.25 is used, the 
amount indicated would be such and such a quantity. 

Q. Can you state positively that there is no protein matter in this 
product? A. 1 leave it to the witness or analyst who made the ex¬ 
amination. 

Q. Do any of these analyses show that there is no protein? A. It 
says so there plainly. 

Q. Are there any other tests of protein? A. Yes. 

Q. Were any of them applied, so far as you know? A. I did not 
apply them; no. 

Q. Can you conclude that there is no protein matter, simply be¬ 
cause one test does not give the reaction after the removal of the 
salicylic acid and caffeine? A. If I did the work, I would feel 
perfectly safe in arriving at that conclusion. 

Q. This test is, in your opinion, a characteristic proteid reaction? 
A. Yes sir. 


Q. You do not agree with Hammerstine in stating that no proteid 
reaction is in itself characteristic. I will read the complete para¬ 
graph : 

“No proteid reaction is, of itself, characteristic, and there- 
197 fore in testing for proteids one reaction is not sufficient. A 
number of precipitations and color reactions must be em¬ 
ployed.” 


Mr. Baker: I do not want the witness to be misled. Is it not a 
fact that after you get your reaction, then in order to determine 
whether it is protein or not, you ought to do something further, but 
not when you do not get your reaction that you should do anything 
further. 
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Mr. Greeley : The witness has stated that this analysis show's that, 
after the removal of the salicylic acid and caffeine, no reaction w T as 
gotten. 

Mr. Baker: Then there w T as nothing further to be done, accord¬ 
ing to the statement read from the book. That author says that 
when you get the reaction- 

The Court: A former w’itn&ss took the position that there was 
nothing to do anything with—nothing to apply the test to. 

Mr. Greeley: 1 think the other witness took the position with 
regard to the residue carrying fat, and not with reference to the ques¬ 
tion of proteid. 

The Court: You may ask this witness further about it, and see 
what he says. 

By Mr. Greeley: 

Q. It is certainly true that some of the analyses indicate protein; 
do thev not? A. I have not seen any evidence of it. The fact that 
nitrogen is present does not mean that protein material is in the 
product. Strychnine contains nitrogen, but that does not mean that 
it is a protein substance. 

198 (The further hearing of this cause was thereupon ad¬ 
journed until to-morrow, March 24, 1910, at 10 o’clock a. m.) 

Washington, D. C., 

Thursday, March 24, 1910—10 o’clock a. m. 

The Court met pursuant to adjournment. 

Present on behalf of the United States, Honorable D. W. Baker, 
United States District Attorney, and Mr. Perry, Assistant United 
States District Attorney. 

Present on behalf of the defendant, Mr. A. P. Greeley, and Mr. 
W. TI. Bailey. 

Whereupon Dr. L. F. Kebler, a witness previously sworn on be¬ 
half of the United States, is recalled for further cross-examination. 

By Mr. Greeley: 

Q. I call your attention to the two analyses which w r ere first put in 
evidence here, No. 12748-B and No. 9777-B, both of which show 
caffeine, and 1 will ask you to state whether the amount of caffeine 
shown in these two analyses could possibly give the amount of 
nitrogen which is also show’n in these analyses? A. No. 

199 Q. Is there enough nitrogen in the caffeine found by these 
analyses to materially reduce or materially affect the amount 

of nitrogen found by these analyses? A. Not materially. 

Q. Then these analyses show’, do they not, a considerable propor¬ 
tion of the amount found which is derived from something other 
than caffeine? A. Yes sir. 

Q. Can you say that that nitrogen w’as not derived from proteids? 
A. Yes sir. 

Q, What was it derived from? A. It was derived chiefly—it w’as 
derived from the caffeine, the amino acids present, the ammonium 
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salts present, and some of the material introduced through the use 
of the several extracts, and probably other sources. 

Q. Has the amount of amino acids been determined? A. No sir. 

Q. Has the amount of ammonia products been determined? A. 
No sir. 

Q. Do you know that all of the nitrogen could have been obtained 
from those? A. In my opinion not all of it—chiefly obtained from 
those sources. 

Q. But you don’t know how much there was of these ingredients 
and how much nitrogen they carried? A. I could not state posi¬ 
tively, no. 

Q. Do vou know that anv amino acids were present there? 

200 A. I do. ' 

Q. How? A. The fact that it is present normally in malt 
extracts. They are present normally in malt extracts, and further 
the fact that the trypsin in the pancreas in the first process, if it acts 
at all, decomposes the protein matter to the amino acids, at least, to 
a certain extent. 

Q. A\ hat are the amino acids? A. Amino acids are the decompo¬ 
sition products, or the products resulting from the splitting up of the 
various proteids, such as egg albumen. 

Q. Then amino acids would indicate the existence of proteids, 
would they not? A. They may have been present in the earlier 
stage of the process, but not in the finished product. 

Q. Amino acids indicate digestion, do they not? A. Not neces¬ 
sarily. They indicate decomposition as well as digestion. 

Q. And the ammonia products, where do they come from? A. 
They are naturally present in all extracts of malt. 

Q. And to what extent? A. That I cannot say. 

Q. Dr. Warren testified to analyses made for the Department and 
also for the American Medical Association. The one for the Depart¬ 
ment of Agriculture he stated was made some time between April 
30, 1908, and July 25, 1908, and the one for the American Medical 
Association between April 15, 1909 and July 24, 1909. Were you 
familiar with the results of the analyses made in April and 

201 July, 1908, bv Dr. Warren for the Department? A. Yes sir. 

Q. Were you also familiar with the analyses made between 
April and July, 1909, for the American Medicai Association? A. 
Nothing excepting what I have read in the journals. 

Q. You are connected, are you not, with the American Medical 
Association? A. No sir, I am not a member of the American Medi¬ 
cal Association. 

Q. Are you connected with the Council on Pharmacy of the 
American Medical Association? A. I am a member of the Council 
on Pharmacy and Chemistry of the American Medical Association, 
yes sir. 

Q. Have you ever studied the process of digestion? A. I have. 

Q. The fats are digested in the small intestine are thev not? A 
Chiefly. 

Q. What are the active agencies as you understand it, in the di¬ 
gestion of fats in the small intestine? A. Lvpase, steapsin; the bile 
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aids in bringing about more thorough and uniform reaction. The 
bile also aids in emulsification of the fat, and the pancreatic juice acts 
in a similar manner. 

Q. These substances which you have mentioned are the products 
of the pancreas gland, are they not? A. No sir, only part. 

Q. What are they the products of? A. The bile is an ex- 

202 cretion of the liver. 

Q, And the other substances? A. The lypase and steap- 
sin come from the pancreas. 

Q. What effect is produced upon the fats in the small intestine? 
A. The chief change produced is emulsification. 

Q. Any other change produced? A. There is a splitting up of 
the fat into glycerine and the fatty acids. 

Q. Is there any change of the fats into substances which will 
dissolve? A. In what? 

Q. Changing them into soluble form? A. Soluble in what? 

Q. So as to be absorbed by the intestines? A. Yes. The whole 
product is prepared for absorption in the intestine, but that does 
not necessarily mean that everything is rendered soluble. I will 
restrict the word soluble to water. 

Q. Is any of the fat absorbed as other than fat? 

Mr. Baker: I must object to that question as being unintelli¬ 
gible. 

By Mr. Greeley: 

Q. Is any of the substance which enters the small intestine as fat 
absorbed in a form other than fat? A. Yes. 

Q. That is, it is changed by the process of digestion into 

203 something which is not fat. Is that correct? A. It is not 
the original fatty oil. 

Q. Is it fat? A. Fatty acids and glycerine being the two products 
that are split by the action of the lypase upon the fats, the only 
part soluble in water being the glycerine. 

Q. I find here in a book on physiology, which is used in the public 
schools of the District of Columbia, .Jenkins’ primary lessons in 
physiology and health, this statement on page 20: 

“Digestion in the small intestine. The digestion which goes on 
in the small intestine may be considered as the most important of 
all, since the pancreatic juice acts with energy on proteids, to change 
them into the soluble peptones, on the starches, to change them into 
sugar, and on the fats to change them into a state in which their 
particles are extremely minute, small enough to find their way 
through the thin layer over the villi. Some of the fats are also 
changed into substances which will dissolve.” 

Do you agree with that? A. The glycerine is soluble in water. 
That is the only thing. The word “dissolve” is absolutely vague 
and meaningless as used there. 

Q. When you were at the plant of the Waterburv Chemical Com¬ 
pany at Des Moines, what were you told was done with the substance 
remaining on the filter paper, of which you have here presented a 
specimen? I ask you that because you have testified in your direct 
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examination as to what- you were told. A. That the filters 

204 were collected, placed in a press, and the expressed material 
used over again, and this operation was repeated through 

several batches until the material so obtained was considered worth¬ 
less. The residue left was burnt up or disposed of in that manner. 
I was informed that it was burnt up. 

Q. What would be the effect as regards the oil, of subjecting this 
material to pressure in a press. Where would the oil go to? A. 
Part of it would be expressed and would be in the product pressed 
out. Part of it would remain in the filter paper. Part of it would 
be distributed throughout the apparatus used for expressing the 
material. 

Q. Whatever oil is carried bv this liquid which is here separated 
would of course go into this liquid which is returned and go into 
the next batch, would it not? A. So I was told. 

Q. You would expect the liquid to carry considerable oil, would 
vou not? A. Oh, ves. 

Q. Did vou attempt to determine how much oil in that way went 
back into the batch, and how much of the oil remained on the solid 
residue after the pressing? A. No. T did not. That part of the 
process was not in operation while I was there, and consequently 
I was unable to get a sample of that material. 

Q. What was your purpose in going to the factory of the com¬ 
pany last week? A. To get as much information as to the process 
of manufacture of these two products as the company was 

205 willing to place at the disposal of the Department. 

Q. The factory had already been inspected, had it not, by 
an inspector of the Department? A. Yes. 

Mr. Baker: I object to that as being immaterial. 

The Court: You have a right to inquire, as bearing on the atti¬ 
tude of the witness. 

By Mr. Greeley: 

Q. And you were familiar with those reports? You had seen 
them, had you not? A. Oh, yes. 

Q. These reports dated back some time, did they not? A. Yes; 
about a vear. I think. 

Mr. Greeley : Will you let us have those reports. 

Mr. Baker: No. 

The Witness: I would onlv give my recollection about the dates. 

Mr. Greeley: If your Honor please, I would like to state here 
that J have asked for these reports, and the Government is un¬ 
willing to give them. T have further asked that the inspector who 
made these reports and who made the inspection be called as a wit¬ 
ness, and I have further offered to pay all the expenses of bringing 
him on as a witness. Of course we cannot reach him by subpoena. 
We would very much like to have him here as a witness, but we have 
been unable to get him, because the Department will not consent to 
his coming on. 
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Mr. Baker: I desire to state that so far as these reports 

206 are concerned and this inspection is concerned, it is a mere 
sanitary matter and has nothing at all to do with the ques¬ 
tion here involved. So far as the testimony of this man is con¬ 
cerned, if they wanted it they had a wav to take it, in the way that 
testimony is taken every day in this court. The reports themselves 
cannot have any bearing on the testimony of this witness. What 
they arc T do not know. I have never seen them, because they could 
not have anything to do with the issue here involved. 

The Court : These reports would hardly he material. 

Mr. Perry: T want, to supplement Mr. Baker’s statement a little 
in that connection. There was a letter served on us by Mr. Greeley 
asking that this witness he brought here. Before that letter was 
sent T asked what was expected to be proved by the witness Brown. 

T have not the notice or the letter that he presented to me. I sup¬ 
pose he has a carbon copy of it. In that letter it was stated that 
the testimony of the witness Brown might be material because he 
had inspected the plants. 

The Court: Yon may proceed with the case. 

Bv Mr. Greeley: 

»/ 

Q. Then you have been familiar with at least what the inspector 
reported as to the results of his inspection, and also as to what the 
analysis showed as regards what is in the finished product, Water- 
bury’s Metabolized Cod Liver Oil Compound, for at least a year, 
have you not? A. Yes. 

Q. Did you direct the seizure of the goods in this 

207 case? 

Mr. Baker: I object to that as immaterial. 

The Court: That could not he excluded, Mr. Baker, as bearing 
on the interest of the witness. All those matters are proper to be 
gone into for that purpose. 

A. No, I did not direct the seizure. 

Q. Was the seizure based upon any report made by you? A. It 
probably was. 

Q. And was the matter taken up by way of seizure rather than by 
way of complaint upon your recommendation? A. I do not know 
what you mean by complaint. 

Q. The procedure under sections 2 and 4 of the Food & Drugs 
Act. 

Mr. Baker: That would not be by complaint. 

The Court: He has said he did not instigate this process but 
that it may have been done on the strength of his report as to what 
the compound was. I think that is about the end of the road on that 
subject. 

Mr. Greeley: If your Honor please, I recognize the fact that 
the witness is not in a position to direct what shall be done. Under 
the law that has to be done by the Secretary of Agriculture; but at 
the same time these matters are really dependent upon reports or 
advice of the subordinates who originally report upon the matter. 
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The Court: I will ask the witness a question: 

By the Court : 

Q. Did you have anything to do with this except to 

208 state the scientific facts that you ascertained about the com- 

«/ 

pound? A. No sir. I reported the facts to the chief of the 
Bureau. 

The Court: I think that is all you need ask about that. 

By Mr. Greeley: 

Q. What do you understand by the word “compound”, as applied 
to a preparation of the general nature of the preparation here in 
question? A. The word “compound”, as used in our w r ork, or the 
world over, means in the pharmaceutical world a mixture of tw r o or 
more substances. 

Q. And do you understand that the w T ord “compound” is properly 
used where only one ingredient is mentioned? A. Not in a mixture 
of this type. 

Q. It is, however, commonly used in the pharmacopoea, is it not, 
or the National Dispensatory? A. Probably in combination with 
chemicals such as sulphuric acid or potassium iodide—chemical 
compounds. 

Q. Is it not used in connection with fluid extracts, syrups and the 
like? A. Fluid extracts usually contain two or more ingredients. 
Syrups as a nde contain tw r o or more ingredients. 

Q. What would you expect to find under the term “compound 
elixir of celery”? A. That is in the National Formulary. I w^ould 
expect to find a considerable number of ingredients; celery, extract 
of coca leaves, extract of cola nuts, flavoring extracts, and so forth. 

Q. “Compound syrup of white pine”; wdiat would you ex- 

209 pect to find in that? 

Mr. Baker: I object to that as being immaterial. We might go 
through the Pharmacoptea, taking up all these compounds. 

Mr. Greeley: Only one or two. 

_ 

The Court: I do not think you ought to take any more time with 
that. Do you w*ant to get from him an admission of a syrup that 
has only one ingredient? 

Mr. Greeley: No, I want to get an admission from the witness 
that his position regarding the use of the word compound is contrary 
to and more strict than wdiat is recognized in the National Formulary 
and United States Dispensatory. 

The Court: Then you ought to ask him about some substance 
that you contend consists of only one ingredient, ought you not, in 
order to get that opinion from him? There is no use asking about 
those wdiieh you, yourself, admit contain several ingredients. 

Mr. Greeley : The position wdiich I wish to bring out is that the 
witness does not agree with the National Dispensatory as to the pro¬ 
priety of the use of the word “compound” such as “compound syrup 
of White Pine”, as not including other ingredients present, not 
mentioning other ingredients. 

The Court : That is w T hat I asked. If you w’ant to ask him about 
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something that you claim is properly called a compound, and yet 
contains only one ingredient, ask him. 

Mr. Greeley : 1 know of nothing of that sort. 

The Court: That is the only point about it, if I understand 
you. 

210. By Mr. Greeley: 

Q. Do you consider that the term “Compound Elixir of Celery” 
is properly applied to the compound which you mention, containing 
coca cola and other ingredients which you mentioned? 

Mr. Baker: Do you mean- 

i/ 

The Court: Whether that would be a proper use of the word 
“compound”? A. Yes, the word “compound” there is properly used. 

By Mr. Greeley: 

Q. “Compound elixir of celery”? A. The word “compound” is 
properly used. 

Q. Although in that compound celery is not the main ingredient? 
A. It is not. 

Q. What do you understand by the label? A. The regula¬ 
tions— 

Mr. Baker: I object to that. 

The Court : 1 do not think you need go into that. 

Re-direct examination. 

By Mr. Baker: 

Q. Doctor, what does the word “dissolve” mean from the chemical 
standpoint? A. To go into solution. 

Q. Does it in any sense mean destruction of identity so that a 
chemist would no longer be able to detect the thing? A. I 
211 have no recollection of any such condition. 

Q. In the batch of material that you examined, was there 
any of a former batch; that is to say, material pressed out from what 
you have in jar No. 3? A. There was material on this residue ob¬ 
tained from the product obtained by process No. 1. 

Q. I do not know whether you understand my question. You 
testified here yesterday as to what you were told was in the batch 
from which you get your sample. Now, were you told that in that 
batch was also part of a former batch? A. No sir. 

Q. The residue taken from the filter paper as you were told was 
put in a future batch to be made? A. Yes sir. 

Q. I think you testified that some water was added to the batch? 
A. If I did not, I should have testified that some water was added 
to process No. 1. 

Q. About how much? A. The exact quantity I cannot say. I 
was informed that enough was added to bring about proper emulsifi¬ 
cation or what was termed metabolism. 

Q. That is, it was added to it before it was churned? A. Yes. 
It amounts to about 20 per cent, according to the separation here. 

Q. Did you make any tests as to water in any of these samples we 
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have here? A. We determined the water approximately in this 
package here, by separation. 

212 Q. And how much water was in there? A. It indicates 
about 20 per cent, at least 20 per cent. 

Recross-examination. 

By Mr. Greeley: 

Q. What did the water contain? A. Water is composed of hydro¬ 
gen and oxygen. 

Q. Water, and nothing else? A. Water contains nothing but hy¬ 
drogen and oxygen. 

Q. Was there anything dissolved in the water? A. There are a 
few things dissolved in the water, yes. 

Q. What were they? A. A small amount of extractives from the 
pancreas, probably from the spleen, some from the bile and prob¬ 
ably a little glycerine. I did not determine them individually, but 
simply from my knowledge of the solubility of these various prod¬ 
ucts, and what was used in preparing the commodity. 

Q. Did you determine the quantities of these substances dissolved 
in the water? A. No, I did not. 

Q. Did you actually determine what they were? A. Nothing but 
just by my general knowledge as to what would be there. 

Q. Did you make any test of the water for matters dissolved in it? 
A. No sir. 

213 By Mr. Baker: 

Q. Did or did you not go to the factory at my suggestion? A. I 
did. 

By the Court: 

Q. Was there any cod liver oil in the water? A. There was not. 
There was a little glycerine. 

By Mr. Greeley: 

Q. Did you make any tests for cod liver oil in the water? A. Oh, 
yes. 

Q. What tests? A. From my knowledge of cod liver oil I know 
it is simply impossible to dissolve cod liver oil in water, or the fatty 
acids in water. 

Q. Did you find any amino acids in there? A. I did not test for 
amiLO acids. 

Q. Did you test for any products of the digestion of cod liver oil? 
A. I answered that question before. 

By Mr. Baker: 

Q. Can amino acids come from cod liver oil? A. No sir. 

Mr. Baker: If your Honor please, that is the Government’s case 
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214 Testimony on Behalf of the Claimant. 

Eugene W. Waterbury, a witness of lawful age, called by and on 
behalf of the claimant, after being first duly sworn, is examined— 

Bv Mr. Greeley: 

Q. Please state your full name? A. Eugene W. Waterbury. 

Q. And your residence? A. Des Moines, Iowa. 

Q. Are you connected with the Waterbury Chemical Company? 
A. I am. 

Q. In what capacity? A. As secretary and treasurer of the com¬ 
pany. 

Q. Have you had anything to do with the preparation of Water- 
burv’s Metabolized Cod Liver Oil Compound? A. I have had the 
sole charge of manufacturing it. 

Q. How long? A. For the past ten years. 

Q. Do you use cod liver oil in the manufacture of Waterburv’s 
Metabolized Cod Liver Oil Compound? A. We do. 

Q. What oil do you use? A. What is known as Norwegian Cod 
Liver Oil, of which there are several brands. 

Q. To what extent do you use that oil during, we will say, a year? 

215 Mr. Baker: Do you mean how many times, or the quan¬ 
tity or what? 

Mr. Greeley: The quantity. 

Mr. Baker: Of course that would require us to go into the quan¬ 
tity of every ingredient that he uses during the year. It seems 
to me the formula would be the best thing to have here, if the Court 
please. 

The Court: I suppose the important thing is the proportion, is it 
not? 

Mr. Greeley : That, if your Honor please, we will take up later, if 
we may. 

The Court: You would need to know the total product of the 
compound, in order to obtain any significance from the amount of 
the cod liver oil used, would you not? t 

Mr. Greeley : I should like to show that the company as a manu¬ 
facturer purchases and uses large amounts of cod liver oil. 

The Court: You are willing to go into the question of the amount 
of the compound that is manufactured and sold? 

Mr. Greeley: Yes. 

The Court : And the prices for it, and all that? 

Mr. Greeley: I think we can. 

The Court : You hardly need to unless you are going to draw an 
argument from the fact that they bought and paid for large quanti¬ 
ties of cod liver oil. that they would not be likely to do that if it was 
not used. Then you can go into the question of the total product 
and what they sold it for, and the profits. These are not material 
questions if you are only going to show the proportion of cod 

216 liver oil in the compound. 

Mr. Greeley : If your Honor please, in this case our prod- 

14—2190a . 
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net has been seized as misbranded, with a very distinct imputation 
cast upon us of not having acted in good faith, as wilful misbranders. % 
While I think we will satisfy your Honor that there is no misbrand¬ 
ing here, we particularly wish to show good faith on the part of these 
people, and certainly if there can be considered to be in any way a 
misstatement or misbranding, that it was uot made wilfully or with 
any intent to misrepresent. I do not think there is such a statement, 
but- 

Mr. Baker: That really is not at issue here. The question is 
whether this is misbranding. 

The Court: I do not suppose the question of motive enters into 
it, does it, Mr. Greeley? 

Mr. Greeley : Not in a way, and yet it is the underlying purpose 
of the food and drugs act to reach particularly those who wilfully 
misbrand and misrepresent their goods. 

The Court : I thought it was to protect the public, not to punish 
evil motives. 

Mr. Greeley: At the same time the manufacturer who wilfully 
misbrands, it is certainly more just and fair that he should be 
reached, and it has been the policy of the Department in a great 
many cases to hike up matters in which there has been no intentional 
misstatement, and to present the matter to those people for the pur¬ 
pose of procuring a revision of the label and a correction of the 
statements, without the publication resulting from a public proceed¬ 
ing against them. 

217 The Court: You cannot go into those questions. This is 
a proceeding in rem, simply trying to find out what this 
article is and whether it is truly or wrongly labeled. We cannot go 
into the question of motives, or whether the Department proceeded 
as good morals would require it to, or anything of that sort. 

Mr. Greeley: But it is not a quasi criminal proceeding under 
Bovd vs. The United States? 

The Court: I do not understand that I have any question to de¬ 
cide here except upon the facts, that is as to what this compound is, 
and whether the la^el corresponds with that. I do not think that 
ought to be influenced by any other consideration. It is a cold ques¬ 
tion of fact. 

By Mr. Greeley: 

Q. What, in a general way, is the process of manufacture of 
Waterburv’s Metabolized Cod Liver Oil Compound? 

Mr. Baker: I think it ought to be definite. Here is the man who 
manufactures it. Ought not the question to be “How do you manu¬ 
facture it?” 

The Court: Of course I suppose it will be more minute as we go 
on. He may begin by a general statement. 

Mr. Greeley: If your Honor please, I would like to say here that 
there are some features of the manufacture of this product which 
are trade secrets, which he should not in my opinion be required to 
disclose. None of those matters have any direct bearing upon the 
question here at issue, and as regards them I would not like to be 
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required to state them. The main feature is the presence of cod 
liver oil. 

218 The Court: Well, the Court does not expect to find as a 
question of fact whether there is cod liver oil there, without 

testifying all about that. 

Mr. Greeley: Certainly. 

The Court: I assume you expect to do that? 

Mr. Greeley: Read the question. 

(The pending question was read by the stenographer, as follows:) 

“Q. What, in a general way, is the process of manufacture of 
Waterbury’s Metabolized Cod Liver Oil?” A. In the first place the 
oil is rendered slightly alkaline; placed in the glazed containers; 
heat added before the ferments derived from the hogs and cattle are 
used; thoroughly agitated during this process. When the process 
is complete, they are transferred to another agitator into which are 
placed the other ingredients, malt, fluid extracts, and the like. 

In the first process, after the oil is rendered alkaline, and brought 
to a certain temperature, the ferments are added, the agitation being 
continued until the product is in a thoroughly emulsified or saponi¬ 
fied condition, adding just enough water to complete this process. 
When the preparation is thoroughly agitated in the large container, 
it is drawn off, filtered, and the product that remains in the filter is 
put under heavy pressure and extracted from the paper. This is 
again saponified under different temperature of heat than formerly, 
and added to the next batch. That in a general way completes our 
process. 

219 Q, About how large an amount of the finished product do 
you make at a time, that is, in one batch? A. Our usual 

batch is 400 gallons. 

Q. And in the preparation of that 400 gallons you use at least 
how much cod liver oil? A. I will say we use in excess of 140 
pounds. 

Q. In gallons that would be about how much? A. In excess of 
23 gallons. 

Q. And of the packing house products about how much do you 
use? A. In excess of 150 pounds. 

Q. And of malt extract? A. In excess of 400 pounds. 

Q. Do you use any salicylic acid? A. We do. 

Q. In'what form? A. In the form of sodium salicylate. 

Q, And what is the maximum amount which you use in a batch 
producing 400 gallons? A. Never in excess of ten pounds to a 
batch of 400 gallons. 

Q. Do you know what the therapeutic effect of this product is? 
Mr. Perry: I object. The witness is not qualified to state. 

By Mr. Greeley: 

Q, Were you present when Dr. Kebler inspected the 

220 factory? A. I was not. 

Q. Were you present when any previous inspections were 
made? A. I was. 
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Mr. Baker: I object to that. 

The Court : We will not go into those. 

Mr. Greeley: I should like to show the date of those. 

The Court: Of what importance is it? 

Mr. Greeley: As showing that the Department had all of this 
information a long time ago. 

The Court: I do not think that is of the slightest consequence. 

Mr. Greeley: Just note an exception, please. 

The Court: There is no testimony on the part of the Govern¬ 
ment about any previous inspections, as I remember it. That all 
came out on cross examination, so I do not understand it is material. 
That may be excluded and an exception noted. 

Bv Mr. Greeley: 

*/ 

Q. You have spoken of returning the liquid matter resulting from 
putting the papers and residue into a press. Do you find any in¬ 
crease of this liquid in successive batches? 

Mr. Baker: I do not see how that can be material, if the Court 
please. 

The Court: In other words the expectation is to show that it gets 
through the filter paper sooner or later. I suppose. Of course, in 
order to know anything about it we would have to know 

221 whether in returning this to the new hatch allowance was 
made for that in the amount of oil introduced, whether that 

was in addition. I suppose you will show that later. I think you 
may testify on the subject. 

A. A slight increase. 

Bv Mr. Greeley: 

«/ 

Q. How long do you continue this returning of the liquid .squeezed 
out. That is, in how many successive batches do you keep putting 
back the liquid obtained from the previous batch? A. I could not 
say the number of batches, but it is done indefinitely. 

Q. And do you find any material increase of this liquid after a 
large number of batches? A. No material increase. 

Bv the Court: 

c/ 

Q, This squeezed out oil from the filter paper, is that put in by 
itself, or does it go in with the cod liver oil? A. No sir. It is put 
in by itself. 

By Mr. Greeley: 

Q. How much do you incorporate each time? A. On the start, in 
the moisture and the oil and other ingredients, if any, contained on 
the filters, there are probably ten gallons. After a season’s run of 
perhaps 50 to 100 batches, it will not exceed twice the amount. 

Q. Would not be more than 20 gallons? A. Would not be more 
than 20 gallons. 

222 Q. It gradually increases from only ten up to about 20 
gallons, if I understand you? A. Yes sir. 

Q. When it becomes 20 gallons, if you put that in, that is in 
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addition to the 23 gallons of eod liver oil, as I understand you? A. 
Yes sir. What is returned has nothing to do with the batches made 
up each time. 

Q. You put in just the same amount of cod liver oil, however 
much you get from this? A. From the residue, yes sir. 

Mr. Greeley: I think there is nothing else. 

Cross-examination hy Mr. Baker: 

Q. Will you start out with the manufacture of this metabolized 
cod liver oil compound and give us exactly what goes into the first 
churn and then what goes into the second churn, the quantities of 
each ingredient? A. I would not like to. 

Q. I do not think I will press that any further at the present 
time. You said you put this cod liver oil in a churn and then added 
certain ferments. In what form were the ferments added? A. I 
did not say that. I said I added in the glazed container or agitator— 
not to any churn. 

Q. To the container. In what form were the ferments 

223 added? A. In a very fine, cut up condition. 

Q. Were they at any particular temperature when they 
were added? A. Yes sir. 

Q. Where did you purchase them, the pancreas and the other 
material of that kind? A. From different packing houses. 

Q. Were they brought to you at any particular temperature? A. 
Yes sir. 

Q. What temperature? A. Chilled. 

Q. And you afterward attempted to get them to blood heat when 
you mixed them up with the cod liver oil. A. To a certain heat. 

Q. To a certain heat? A. Yes. 

Q. What heat? 

Mr. Greeley: If your Honor please, it seems to me that it is 
hardly necessary or hardly proper to go into too many of these de¬ 
tails of manufacture. 

The Court: This testimony indicates fairly well the line you 
will follow with vour testimonv? 

•J 0 

Mr. Greeley: I think so. 

The Court: You do not care to go into the question more 
minutelv than you have in your examination of him? 

Mr. Greeley: No, your Honor. 

The Court: Then it seems to me, gentlemen that it may be 
fairly treated as not to go in. Of course if this compound 

224 should turn out to be obnoxious to the provisions of the law 
by reason of the way it is labeled, still it may be perfectly 

proper to be sold under some other label. They may not wish to 
disclose the process of manufacture. 

Mr. Baker: Then I will not pursue the cross examination any 
further, if the Court please. I will ask just one question. 

By Mr. Baker: 

Q. At certain periods you burn up what we might call the resid¬ 
uum that we find on the filters? A. Do you mean the filter papers? 
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Q. No. I mean what you find on the filters at certain times, in¬ 
stead of putting it back "into the churn, you destroy it, don’t you? 
A. Yes sir. 

Q. How often do you do that? A. About once a year. 

. Bv Mr. Greeley: 

Q. How many filter papers do you use with a batch amounting to 
400 gallons? A. Approximately 400 filter papers. 

Q. And about what temperature do you filter at? A. We try to 
keep the room as near 100 as we can. It- is slightly variable. 

Bv Mr. Baker: 

Q. You throw the filter papers away? A. The filter papers, yes 
sir. 

225 Mr. Baker: That is all. 

Mr. Greeley : I have subpoenaed a number of physicians, 

but I had no expectation of getting to them so soon as this. 

The Court: I will give you a chance to get them. 

Mr. Baker: You have some other witnesses here, haven’t you? 

Mr. Greeley: I have not, at the moment. The only additional 

evidence which we will put in will he that of certain physicians as to 

the results which thev have found with this as a tissue builder. 

*/ 

The Court: Verv well. 

t/ 

(At 11:30 o’clock a. m., the Court took a recess until 1:15 o’clock 
p. m.) 

After recess. 

Dr. F. W. Brady, a witness of lawful age, called by and on behalf 
of the defendant, being first duly sworn, is examined: 

Bv Mr. Greeley: 

%j 

Q. Will you state your full name, please? A. F. W. Brady. 

Q. Your residence? A. 904 East Capitol Street. 

Q. And your occupation? A. Physician. 

226 Q. How long have you been in practice, and where? A. 
I graduated in 1895, put in a year at Garfield, and I have 

been in active practice since then, with the exception of a few 
months out West. 

Q. And your practice h?s been in Washington? A. Yes sir. 

Q. Are you familiar with Waterbury’s Metabolized Cod Liver Oil 
Compound? A. 1 am familiar with it in a clinical way; yes sir. I 
have used it on several occasions. 

Q. Is it in your opinion a tissue builder? 

Mr. Baker: I object to the question. There is not sufficient evi¬ 
dence to show that this witness would be competent to testify to that. 

The Court : I think perhaps you had better develop the founda¬ 
tion of his opinion first a little more fully. 

Mr. Greeley: 

Q. What results have you found from its use in the cases in 
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which you used it? A. I have never used the plain preparation. I 
have used it for the benefit that I expected from the creosote and 
guaiaeol that was in it. 

Q, And in what classes of cases have you used it? A. In pul¬ 
monary conditions, bronchial trouble. 

Q, And with what result? 

Mr. Baker: I must object to that. 

By the Court: 

Q. You did not use it as a tissue builder? A. I have never 

227 used it for that purpose; no sir. I used it in the place of 
the phosphatic emulsion cod liver oil, because the patient 

rebelled against that. 

By Mr. Greeley: 

Q. Did you get results? 

Mr. Baker: I must object to that question. 

The Court: It would appear to be immaterial. It would do no 
harm. I do not see how I can use it on the question which I shall 
have to decide. 

A. Yes sir; I got good results. I got the results that I looked for. 
By Mr. Greeley: 

Q. How did the results you obtained compare with the results of 
phosphatic emulsion? 

Mr. Baker: I object to that. 

The Court: I do not see why we should go into that. He says 
he did not use it as a tissue builder, that he was not looking for that 
result. What are you trying to show about it? 

Mr. Greeley: That he did get results which would be expected 
from cod liver oil compound. 

The Court: If you seek to show that it was a tissue builder and 
he reached that result, of course there is no objection to it. I under¬ 
stood him to say he did not use it for any such purpose, did not 
observe the results with reference to that at all. 

(No cross examination.) 

228 Dr. H. C. Duffy, a witness of lawful age, called by and 
on behalf of the defendant, being first duly sworn, is ex¬ 
amined : 

By Mr. Greeley: 

Q. Please state your full name? A. Hugh Clarence Duffy. 

Q, State your residence. A. 929 0 Street. 

Q. Your profession? A. Physician. 

Q. How long have you been in practice? A. Fifteen years. 

Q. Are you a graduate of a medical school? A. I couldn’t be a 
physician if I was not a graduate of a medical school. I couldn’t 
practice in this District. 

Q. What medical school? A. Georgetown. 
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Q. Are you familiar with Waterburys Metabolized Cod Liver Oil 
Compound? A. Yes sir. 

Q. Have you used it in your practice? A. Yes sir; I have used 
it in my practice, and I have used it for myself. 

Q. What results do you find from it? 

Mr. Baker: I object to that as being too general. We do not 
know what he used it for. 

The Court: That objection will have to be sustained. It would 
not help me to decide the question I have to decide here. It 
*2*29 is a very limited narrow question I have to decide. It is not 
whether this is a good remedy for certain purposes. No such 
question is before me. 

Bv Mr. Greeley: 

t/ 

Q, Have you used it at all as a tissue builder? A. Yes sir. 

Q. With what results? A. In six weeks’ time I observed on my¬ 
self that 1 built up from 1*22 pounds to 160 on cod liver oil—Water- 
burys Metabolized Cod Liver Oil. 

Q. Have you obtained like results with patients? A. I have 
several patients that have taken on flesh right along with Water- 
burv's Cod Liver Oil. 

Cross-examination by Mr. Baker: 

Q. You do not know whether it built tissue or made fat, do you? 
A. Yes; I know it built tissues. 

Q. How do you know? A. Because I have some muscle on me to 
show for it. I know the difference between muscle and fat. 

Q. Do you want to say that cod liver oil built muscle? A. Yes 
sir. 

Dr. James Stewart, a witness of lawful age, called by and 
230 on behalf of the defendant, being first duly sworn, is ex¬ 
amined 

Bv Mr. Greeley : 

Q. Please state your name and residence. A. James Stewart; 
1315 Twelfth Street, Northwest. 

Q. What is your profession? A. Physician. 

Q. How long have you been in practice as a physician? A. I 
graduated in 1892, and have been practicing ever since. 

Q. Are you familiar with Waterbury’s Metabolized Cod Liver Oil 
Compound? A. Yes sir. 

Q. Have you used it in your practice? A. Yes sir. 

Q. In what classes of cases? A. Mostly in tubercular cases. 

Q. And with what results? 

Mr. Baker: I object. In the first place, it might have been the 
kind mentioned by the Doctor awhile ago. It might have been for 
the creosote and guaiacol. 
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By Mr. Greeley: 

Q. Have you used it for the purpose of a tissue builder? A. Yes 
sir; for increasing the general health of the patient. 

Q. And with what result? 

Mr. Baker: 1 object to that. 

The Court: He said “Yes sir,” and then entered a quali- 

231 fication. Perhaps he had better answer the question strictly, 
which was whether he had used it as a tissue builder, if he 

understands the question and can answer it strictly. 

A. I will say yes to that. 

The Court: Then the question is with what results? 

By Mr. Greeley: 

Q. With what results? A. With good results. 

Cross-examination by Mr. Baker: 

Q. What kind did you use? A. 1 have used them both. 

Q. Did you use the one with creosote in it for a tissue builder? 
A. No, not especially. 1 have used both preparations and got good 
results with both. 

Q. What do you mean when you say you used it for a tissue 
builder? A. I mean it increased the health of the patients. They 
gained in weight and in general condition. 

Q. Do you not know whether that weight was an increase in fat 
or in tissue, do you? A. W ell, that is a hard question to say. When 
a patient increases in bodily strength and weight and general con¬ 
dition, 1 would sav it was a tissue builder. 

Q. You would say it was a tissue builder? A. Yes sir. 

232 Q. Although all the increase in weight might be of fat? 
A. 1 don't believe that. My opinion is that the muscles and 

the general condition of the patient are increased. The fat may 
have increased, too. 

Q. What are some of the tissue builders that you know of? A. 
Well, the tonics are generally considered tissue builders. They 
build up the strength and health. 

Q. Is cod liver oil itself a tissue builder? A. Cod liver oil in¬ 
creases the strength of the patient, improves the general health. I 
should say it was a tissue builder in that sense; yes. 

Q. Is it not a fact that only proteids build tissue? A. What is 
that ? 

Q. Is it not a fact that only proteids or proteins build tissue? A. 
I don’t think that is a fact. 

Q. You think fats build tissues, do you? A. Yes sir; I think 
fats build tissues. I do; yes. 

Q. And that fats will build muscle? A. I think the fats do in a 
way; yes. 

Q. In what way? A. By increasing the health of the patient. 
The tissues build up and get stronger, and they improve in health 
and strength and vitality. 

Q. Well, the tonic might merely give a person an appetite, and 

15—2190a 
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the other things that are eaten might build the tissues, might 
233 they not? A. That is one way a tonic acts; yes. 

Q. 80 it is not necessarily in the tonic that you found the 
tissue builder, is it? A. It affects it just the same. 

Q. Did you use this as a tonic? A. A tonic, and to improve the 
general health: yes, to build the weight up. 

Q. Did you use anything else at the time you were using this? 
A. No sir; I think not. 

Q. Nothing else? A. That is my impression, that I used it by 
itself. 

Q, You cannot say whether this built the tissues, or whether this 
gave the persons an appetite that caused them to eat, can you? A. 
Well, 1 think I can; yes. That is my opinion, that it did it. 

Q. Is alcohol a tissue builder? A. It is a food: ves. 

Bv the Court: 

Q. You say “It is a food; yes.'* Do you mean by that that food 
is necessarily a tissue builder, that the two things are synonymous? 
A. I think alcohol in certain cases improves the general health, 
builds up the system. 


By Mr. Baker : 

Q. You consider all foods tissue builders, do you not? A. Well, 
all foods that are assimilated; yes. 

234 Q. All foods are tissue builders? A. They build up the 
general constitution; yes. 

Q. 80 alcohol is just as much a tissue builder as this metabolized 
cod liver oil? A. No; I didn't say that. 

Q. Well, alcohol will build tissues, will it not? A. Not always. 
In certain conditions, it will. 

Q. And it destroys them, too, does it not? A. I believe alcohol 
is a tonic under certain conditions. 

Q. I say it destroys tissues, does it not, under certain conditions? 
A. That may be; yes. 

Q. Is beer a tissue builder? A. Well, I think in certain condi¬ 
tions beer will build up the health; yes. 

Q, In other words, if a man drinks enough of it, he will get fat, 
will he not? A. Not always. 

Q. Generally is not that so? A. I 11 certain cases, it increases the 
fat; yes. 

Q. And that is building tissues, is it? A. I don't want to be un¬ 
derstood as saying that that simply increases fat. 

Q. What simply increases fat? A. Why, beer. 

Q. It is a tissue builder, then? A. Beer is a tonic in cases; 
yes. 

235 ^ Q. And a tissue builder? A. Yes sir; it builds up the 
strength. 

Redirect examination. 


Bv Mr. Greeley: 

•/ 

Q. Is the term “fatty tissue” a correct term in your opinion? A. 
Not in the sense that I understand a tissue builder. 
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By the Court : 

Q. I wish you would give your scientific definition of a tissue 
builder so that I mav understand the sense in which vou use the 
word. A. Well, the sense in which I use it is that the medicine I 
am speaking of increases all the tissues; not simply one single speci¬ 
fied tissue, but fat and substance. 

Q. That is the only scientific definition you can give at present of 
what you mean by a tissue builder? A. Well, yes; I think that will 
do as an answer to that question. 1 may not be very scientific 
about it. 

Q. Is there in medicine a well-known expression “tissue builder/’ 
as a specific, scientific, definite meaning? A. I don’t know that I 
can give the exact scientific definition. 

Q. I do not ask you whether vou can. I ask vou whether there is. 
A. I couldn’t absolutelv state that. 

236 P. II. Dooley, a witness of lawful age, called by and on 
behalf of the defendant, being first duly sworn, is examined: 

Bv Mr. Greeley: 

Q. State your full name? A. F. II. Dooley. 

Q. And your residence? A. 1346 K Street, Northwest. 

Q. And your profession? A. Physician. 

Q. How long have you been practicing? A. A little over twenty 
years. 

Q. Where have you practiced? A. All over Washington. 

Q. Are you familiar with Waterbury’s Metabolized Cod Liver Oil 
Compound? A. Somewhat. 

Q, Have you used it in your practice? A. Yes sir. 

Q. And in what class of ca«es? A. In fever cases and convales¬ 
cent cases. 

Q. Do you use it as a tissue builder? A. Well, indirectly as a 
tissue builder. I have used it as a tonic, and I found the patients 
improve under it. 

Q. What do you understand by “tissue”? A. All the material of 
the body, pretty much, muscular tissue, fibrous tissue, nerve tissue, 
cartilaginous tissue. 

237 Cross-examination. 

Bv Mr. Baker: 

t/ 

Q. You say it is a pretty good tonic? A. Yes sir. 

Q. That is all it is, is it not, so far as you know? A. So far as I 
know, yes sir. The patients improved under it and seemed to gain 
tissue. 

Q. Is alcohol a tissue builder? A. No sir. 

Q, Is cod liver oil? A. Indirectly. It helps the assimilation of 
food. 

Q. Of itself it is not a tissue builder? A. I would not consider it 
of itself a tissue builder; no. 

The testimony on behalf of the defendant was thereupon an¬ 
nounced closed. 
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Testimony in Rebuttal. 

Dr. Lyman F. Kebler was recalled in rebuttal and examined: 

Bv Mr. Baker: 

Q. Doctor, you heard the testimony of Mr. Waterbury here in 
which he said he put twenty-three gallons of cod liver oil in and got 
a batch of the marketable material of four hundred gallons? 

238 A. Yes sir. 

Q. He further said that they put back from the press about 
ten gallons of material. Will you explain where, in vour opinion, 
not finding any cod liver oil in the four hundred gallons, the cod 
liver oil went to? A. \\ liv, it is lost in the filter papers, in the press, 
and in the material that is burned up or discarded. I don’t know; 
just where it goes. 

Cross-examination. 

By Mr. Greeley: 

1/ 

Q. \\ hat would be the effect of heavy pressure upon these filter 
papers with their contents? A. It would crush them into a compact 
form. 

Q, How t about any oil in that? A. It w’ould express part of the 
oil. 

Q. Would it not express about all of the oil? A. No sir. 

Q. That of course is merely an opinion, is it not? A. It is not an 
opinion. 1 have it on definite information. I made experiments. 

Q. M hat is that ? A. 1 have tested the amount of fat that a filter 
will take up. It is a well-recognized process in determining fat. 

Q. How much will it take up? A. Well, a filter paper four inches 
long by four inches wide will take up, for example, five cubic 

239 centimeters of milk, which is in a measure comparable with 
this product here, in that it contains fat and w’ater. The 

same filter will take up approximately the same amount of fat, 

Q. And how much will be recovered if the filter papers should be 
expressed? A. None whatever. 

Q. Did you make any examination of the filter papers in this case 
to see if any fat was retained? A. I did not. 

Redirect examination. 

By Mr. Baker: 

Q. When you say “five cubic centimeters,” how’ large were these 
papers in this case? A. The exact diameter I cannot state, but they 
were large enough to fill a gallon funnel, which requires a filter paper 
approximately sixteen inches in diameter. 

Q. How much fat would one of these filter papers take up. if any? 
A. I couldn’t say positively. 

Q. Approximately? A. Simply based on the other, on the small 
sized filter paper that I have just described, it would take up probably 

four ounces or five ounces of fatty material or anv liquid material 
that it will absorb. 
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Q. And how many filter papers were in these funnels; I mean 
where this matter was poured into the filter? A. My recollection is 
two in each funnel. 

240 Q. Reducing the ounces to measurements, how much of a 
pint would there be? A. Oh, there are sixteen ounces in a 

pint. 

Q. That would be a quarter of a pint, then, would it not? A. Yes 
sir. 

By the Court: 

Q. Doctor, you stated you are a physician? A. Yes sir. 

Q. Is there in medicine such a phrase as “tissue builder” which has 
a distinct scientific meaning? A. Yes sir. 

Q. What do you understand by it? A. It is a substance which 
will repair tissue of the muscular type. You will find it, for example, 
in Hutchinson’s book on Dietetics. You will find it in Southerland 
arid in a number of other books on food products. 

Q. Is it ever used in a general sense so as to include tonics or 
alcohol, or anything that might stimulate the appetite, improve the 
health indirectly? A. I have never seen it so used. 

R ec r oss-exam i n a t i o n. 

By Mr. Greeley: 

Q. In Jenkins’ Primary Lessons in Human Physiology and 
Health, which is used in the public schools of the District of Co¬ 
lumbia, I find on page 65 the definition of “tissues”: 

241 “The word ‘tissue’ is often used in physiology, and as 
it is a convenient and important word, we should know its 

meaning. By it is meant one of the materials of which the parts 
of the body are made. Some of the examples of tissues are honey 
tissue, muscular tissue, fatty tissue, connective tissue, nervous tissue. 
The hard solid portion of a bone is bonev tissue. The part of a 
muscle which contracts and does the work is the muscular tissue. 
The connective tissue includes the tendons, ligaments and bands 
that tie bones together in the joints, fasten muscles to bones, and 
hold parts of organs together. In this tissue is the material of the 
brain, the spinal cord and the nerves.” 

Is that correct? A. Yes sir; approximately. 

By the Court : 

Q. Now, using the word “tissue” in that broad sense just read, 
is cod liver oil a tissue builder? A. It is not. 

Q. It does not build up any of the tissues named in that cate¬ 
gory? A. It may possibly be used in filling out certain tissues 
of the body known as the areolar tissue, which forms the base of 
what is sometimes known conveniently bv the histologist as fatty 
tissue. This areolar tissue simply consists of the tissue proper of 
the body and is composed of little cells which, when there is suffi¬ 
cient fat available in the body, or over and above that necessary 
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for nutrition, heat, muscular energy, etc., store up that fat 

242 for future use. I might compare it with the filling of a 
rubber bag with water. It is the same thing. The rubber 

bag represents the tissue, and the fat is simply included in that tissue 
as reserve material, but is not in itself any tissue builder. 

Q. That is the only part that could by any possibility be said to 
be built up by such substances as cod liver oil? A. Yes sir. 

Q. Did you find anything in the compound in question that could 
be called a tissue builder, taking “tissue” in its broadest significa¬ 
tion? A. In the manner I have explained? 

Q. Yes. A. No sir. 

The testimony was thereupon announced closed. 

Mr. Greeley: If your Honor please, before going into the argu¬ 
ment of the case, 1 desire to move your Honor to dismiss this case 
in so far as twenty-six cases of this product are concerned, namely, 
those marked C & G, containing bottles in red wrappers, for the 
reason that no analysis of this product has been presented in this 
case, nor has any testimony been presented- 

Mr. Baker: \Ve did analyze one of the bottles and offered it in 
evidence. You are mistaken, Mr. Greeley. One of the bottles we 
analyzed we found the same thing in. 

Mr. Greeley: Which analysis is it? 

Mr. Perry: It is 9777-B found on page 35 of the record. 

Mr. Greeley: That is put in as “Material, Waterbury’s 

243 Metabolized Cod Liver Oil Compound, Plain.” 

Mr. Perry: Is that the one you refer to? 

Mr. Greeley: No; I want the one with guaiacol and creosote, 
which is admitted to contain antiseptic. 

Mr. Baker: This (indicating) is the one that was used. It 
was testified to by Dr. Nelson. We did not bring out the addition 
of the other two. He made the analysis of this. He identified 
this as one of the bottles, together with some other bottles. We 
merely did not go into the other part of the analysis, the creosote 
and the guaiacol. 

Mr. Greeley : I find no analysis. 

Mr. Baker: If there is any mistake about it- 

The Court: Look at the record and see if that has been intro¬ 
duced, if the witness has testified in regard to that. 

Mr. Baker: All these bottles were introduced, if the Court please, 
under the one analysis, and if there is any doubt about it, I ask 
that we may have the right to recall Dr. Nelson and ask him the 
question whether the analysis of this bottle was similar to the analy¬ 
sis of the other, with the addition of those two things. 

The Court: That is numbered, is it not? 

Mr. Baker: Yes sir; it is numbered. 

The Court : Can you not tell from the record whether that num¬ 
ber is referred to in the testimony? 

Mr. Baker: This is 12747-B. I do not believe it is referred to 
in the record. 12748-B is the one that was offered in evidence. 
I would ask, if that is so, permission to recall Dr. Nelson just to 
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ask him the one question, whether he did analyze this and 
244 whether lie found the analysis the same, so far as the in¬ 
gredients are concerned, with the addition of the guaiacol 
and creosote. 

Mr. Greeley: If your Honor please, I object to the introduction 
of the evidence at this time, after the case has been closed. 

Mr. Perry: There is testimony in the record, however, from Dr. 
Kebler that the method by which this product is manufactured is 
the same in both cases, the difference being in the addition of creo¬ 
sote and guaiacol. So that, 1 take it, would cover this particular 
case. Whether or not this particular bottle has been introduced in 
evidence, or whether or not the analysis of the C <& G product has 
been introduced, there is testimony to the effect that these products 
are manufactured in identically the same way, and that the analysis 
of the one is the analysis of the other, with the exception of creosote 
and guaiacol, as they have stated here. Mr. Waterbury, in his 
testimony on the stand, has only given us one process for the manu¬ 
facture of this liquid, and has then told us about the addition of 
the creosote and guaiacol in the bottles marked C & G; but there is 
no testimonv to the effect that there is any difference, with that 
exception, in the finished product. 

The Court: If there is any doubt about it, it is all in the dis¬ 
cretion of the Court, and I will allow you to add that in the testi¬ 
mony. 

%j 

Mr. Greeley: I desire to note an exception. 

The Court: The Court notes the exception. The Court does not 
know that it is a matter of exception at all, but the exception may 
be noted, as a matter of safety. 


245 Dr. Nathan K. Nelson was recalled on behalf of the 
United States, and testified as follows: 

By Mr. Baker: 

Q. Doctor, I want you to look at IS No. 12747-B and state whether 
you made an analysis of that. A. I examined 12747-B for the 
presence of creosote and guaiacol. 

Q. Did you or did you not analyze it for the presence of cod liver 
oil? A. I did not. 

Mr. Baker: Except, then, for the testimony of Mr. Waterbury 
and the testimony of Dr. Kebler as to this, we have no analysis. I 
would ask to recall Mr. Waterbury, if the Court please. 

Mr. Greeley: Of course I object. 

The Court: You need not call him, then, if the objection is 
made. I understand he did not wish to go into the composition of 
the compound. He had not made any distinction between the two 
kinds at all, in his testimony. The evidence really tends to show 
that it is all alike except with the addition of the substances that are 
peculiar to those bottles. Whether the evidence is sufficient for a 
finding is another question, but there is evidence tending to show it. 

Mr. Greeley : A our Honor, I would ask you to note an exception 
to the ruling on the motion. 
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The Court : I will overrule this motion to dismiss the case 

246 so far as the twenty-six bottles of the red label are concerned, 
and note an exception. 

Mr. Baker: Shall we argue the case, your Honor? 

The Court: Yes; you may argue it. 

Mr. Baker: How much time shall we take? 

The Court: You nuiv have an hour for both sides. 

•> 

Argument of Mr. Perry on Behalf of the United States. 

Mr. Perry: May it please the Court, in reply to the argument 
that has been advanced on the motion by counsel for the defense to 
take away from the consideration of the Court- 

The Court: There is no occasion to argue that. I have passed 
on it. 

Mr. Baker: We just want to show the Court the evidence that we 
have here that there could be a finding as to all. 

The Court : 1 have ruled that there is evidence. That motion is 
disposed of. That was based on the ground that there was no evi¬ 
dence. I hold that there is evidence. 

M r. Perry: My argument, then, is confined to the sufficiency of 
that evidence to warrant your Honor in making a finding to the 
effect we ask. 

I read from Dr. Kebler’s testimony, page 105 of the record. De¬ 
scribing process No. 2, Dr. Kebler states: 

‘‘Process No. 2 was carried out in a large wooden churn provided 
with paddles and power for rotation. I was informed—T did not 
see the ingredients go into this container, either—I was in- 

247 formed that in the manufacture of each batch there were 
used four barrels of wine, cherry and port, the respective 

amounts of each depending upon which product it is to serve as a 
basis of. namely, the plain or the one containing the creosote and 

guaiacol.” * 

In other words, as your Honor recollects from the testimony here, 
this process No. 2 was the product obtained from the large churn, 
after process No. 1 had been added to the product in the large churn, 
together with the additional substances of eucalyptus, wild cherry 
and the other products, such as wine. From Dr. Kebler’s testimony, 
from the information obtained on the ground that the manufactory 
of this product, and uncontradicted in any way by any testimony 
that has been introduced by the defendant, it appears that the basis 
used in the manufacture of these two products is identical. As 
Dr. Kebler says, the respective amounts introduced simply indicate 
whether or not there is to be a product or whether or not the product 
is to be with the creosote and the guaiacol. 

So much, may it please the Court, for the sufficiency of the evi¬ 
dence on that particular point. 

Now. just a few words on the general line of testimony here. In 
the first place, to take up the question of whether or not there is 
any cod-liver oil in the product that has been placed upon the 
market, the libel alleges, as your Honor will remember, that this 
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product was offered for sale in the District of Columbia and that it 
was transported interstate to the District of Columbia in original 
packages. Mr. Earnshaw testified to the fact of his having 

248 purchased a bottle of this same product from the Washington 
Wholesale Drug Exchange before the seizure was made, and 

Mr. Bradbury, the president of the Washington Drug Exchange, has 
testified to the fact that this particular product which was seized by 
the United States Marshal, was offered for sale. Mr. Bradbury also 
testified, as your Honor recollects, that the product had been re¬ 
ceived in an interstate shipment, which would bring it well within 
the law, so far tvs the seizure is concerned. 

Now as to the question of the presence of cod liver oil. I call 
your Honor’s attention, in the first place, to the analysis made by 
Dr. Nelson upon which the Government chiefly relies. That is the 
basis, the foundation of this prosecution. 

Dr. Nelson has testified to his ability as a chemist, and I will call 
your Honor’s attention particularly to the fact that Dr. Nelson has 
testified that for eight years, I think, of the sixteen years in which 
he has been in practice, or of the time in which he has been in 
practice as a chemist, he was the chief chemist of Swift & Company 
in Chicago, who are, as your Honor well knows, one of the largest 
wholesale packers in the United States, and that as such chief chem¬ 
ist for this large firm, he had to do with oils and fatty substances. 

Now, Dr. Nelson has made two examinations of the finished prod¬ 
uct, of the metabolized cod liver oil compound. One was made be¬ 
fore the seizure, between October 1st and October 14, 1909. The 
second sample was analyzed by him between December 6 and 
December 17, 1909, a little over a month apart. In both 

249 cases the analysis has been introduced in evidence. In each 
case there has been found the presence of fatty material, 

to the extent of about .005 per cent. This and this alone consti¬ 
tutes the claim of this product to be called cod liver oil. 

Dr. Nelson and the other analysts who have testified before your 
Honor have each said that the presence of this small minute quantity 
of oily substance in this product is insufficient for them to apply any 
of the well known tests to determine whether or not that small 
minute fatty substance is cod liver oil or not. If there was an 
appreciable amount of the oil in the finished product, then the 
chemists could determine whether or not it was a fish oil or cod 
liver oil or not, but with such a small quantity as they state, it is 

impossible to determine. . . 

Even granting that their contention is correct, that is the limit of 

cod liver oil in this substance. The dose, as your Honor will see 
upon the package, is one teaspoonful four to six times a day. In 
one cubic centimeter there is .005 per cent of cod liver oil, and 
that is /hat the patient gets, one teaspoonful four to six times a day. 

Mr. Baker: Not cod liver oil, Mr. Perry. 

Mr. Perry: No; fatty substance. 

Now I hardly need follow out Dr. Nelson in his chemical analysis 
of this finished product. He was followed on the stand by three 
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other chemists from the Department of Agriculture and one chemist 
from Chicago, each of whom has analyzed this product, each of 
whom confirms Dr. Nelson’s testimony absolutely, so far as the 
presence or absence of fatty material is concerned. They 

250 all find this minute quantity. They find that there is no 
• more than that quantity in there. They each have testified 

that with such minute quantity it is impossible to identify it with 
the oil produced from cod liver. 

Further than that, may it please the Court, Dr. Nelson has iden¬ 
tified what Dr. Kebler testifies later, processes one, two and three; that 
is, the product obtained from bottles one and two, and from bottle 
three. In process No. 1, which is found in bottle No. 1, as Dr. 
Kebler testified, the product is obtained from the first vat or first 
jar in which the cod liver oil is placed, with pancreas, gall and bile, 
and the other products, such as water, and mixed together. Now, Dr. 
Kebler obtained a sample from this bottle No. 1, which he has labeled 
here and which he calls process No. 1. Dr. Nelson has testified to the 
fact that about one-fourth of that product consists of fatty material. 
Of course the cod liver oil being put in this vat, and there being 
nothing else to which fatty acids could be attributable, it is fair to 
presume that that 24—I think the exact figures are 23.79 per cent— 
of fats found therein are the fats of cod liver oil. 

Taking up process No. 2, which Ls found in bottle No. 2, by refer¬ 
ence to Dr. Kebler’s testimony, we find that he obtained that from the 
second vat. Now, in this second vat there is put the product from 
the first vat, together with the wine and the eucalyptus, wild cherry 
and the other flavoring extracts and ingredients that Dr. Kebler has 
testified are found present in this substance. Then this second large 
churn is mixed together at the temperature mentioned, and 

251 we find from Dr. Nelson’s analysis that the presence of fat is 
about 8 per cent in volume. Of course we would naturally 

expect that the percentage of fat in this second churn would be con- 
siderablv less than in the first churn, for the reason that not onlv are 
the contents of the first churn put in the second churn, but no addi¬ 
tional cod liver oil is put in there, no additional oil of any sort is 
put in there, but there is added a large amount of liquid, consisting 
of wines and other substances. 

So that the analysis of Dr. Nelson would bear out Dr. Kebler’s 
testimony along those lines. 

The third bottle which Dr. Nelson analyzed is the bottle containing 
a sample of the residuum found on the filter paper, and Dr. Nelson 
has testified that he finds that in the product in that bottle there are 
fatty substances to the amount of about 60 per cent. The exac 
figures he gives are 60.06 per cent. 

So that we find that- in this first process the cod liver oil is put in. 
In the second churning there is added this large amount of liquid, 
which reduces the percentage of cod liver oil in it, and we find this 
tremendous per cent in the third sample that Dr. Kebler obtains from 
the filter paper. 

To take up in a little more detail the analyses of these gentlemen 
who have followed Dr. Nelson on the stand, we find Dr. Fuller, who 
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testified that he had examined a sample of the metabolized cod liver 
oil obtained from the storehouse of the Bureau of Chemistry at the 
Department of Agriculture on March 21, 1910. That is one of these 
seizure samples, and he finds there are fatty materials in that 

252 metabolized cod liver oil compound amounting to about .002 
j»er cent. He testified, as your Honor recollects, that he ex¬ 
amined 100 cubic centimeters, and counsel for the claimants in this 
case, the Waterbury Company, very cleverly tried to get him to admit 
that he did not examine a sufficient quantity. He very candidly told 
your Honor that it would have needed a barrel of the liquid product 
to have given him an appreciable quantity that he could examine. 

Dr. Fuller also entered into the question of the elimination of the 
extraneous products, which is the eucalyptus, yerba santa and the 
other products, and also the soap which was formed by the combina¬ 
tion of any of the oily substances with alkalies there—the elimination 
of those by the several chemical processes. 

Dr. Fuller was also careful to testify to the fact that these ferments, 
composed of pancreas, gall and bile, and the other digestive ferments 
that were added in this product, would not split up the cod liver oil 
so as to hide its chemical qualities. He testified directly to the fact 
that the quality of the oil would remain unchanged except in minor 
proportions, and that that chemical quality could be determined 
readily by these courses of examination that he followed out, and that 
the other analysts have followed out. 

Dr. Tolman, as the Chief Food Inspector of the Department of 
Agriculture, also made an analysis of this product on March 21 for 
the presence or absence of cod liver oil and he finds none. Dr. Tol¬ 
man also testified to the fact that the cod liver oil would not go 
through wet filter paper. 

Dr. Warren, from Chicago, who is not connected with the 

253 Department in any way at the present time, has testified to 
two prior analyses of this product, one made in 1908 and one 

made in 1909, both about the month of July, in which Dr. Warren 
testified that at that time he found no evidence of fat or cod liver oil 
except a trace; only a trace in 1908 and only a trace in 1909, thereby 
confirming the analysis of the experts from the Department of Agri¬ 
culture. 

Now, Dr. Emery, one of the analysts, the last one with the excep¬ 
tion of Dr. Kebler, pursued a little different method for testing for 
cod liver oil or the presence of fatty acids. Dr. Emery has told you 
that he examined this product for the presence of cod liver oil or 
fatty materials on March 21 and 22, and that he proceeded by what 
might be called a rotation test. 

Your Honor recollects he testified to the rotation of water, and that 
the presence of a small minute quantity of fatty material in that 
moving water would be sufficient to settle the water and to prevent 
it from rotating. Your Honor recollects the example he gave. He 
said if he ran a platinum wire through the hair and then put it in 
the water, the presence of oil on that platinum wire so run through 
the hair would be sufficient to stop the rotation of the water, thereby 
indicating a very minute quantity of oil. In other words, it is a 
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very delicate test. So in that ease he found no trace of the fatty 
oils or fatty material. 

I submit to your Honor on this score, the testimony of Dr. Nelson, 
Dr. Fuller, Dr. Tolman, Dr. Warren, Dr. Emery, coupled with 
that of Dr. Kebler as to the manufacture of these products at the 
factory in Des Moines, Iowa, is absolutely conclusive to the 

254 effect that there is in this product as sold on the market no 
cod liver oil. 

In addition to this, in the libel of the Government it is also alleged 
that the word “metabolized’' is improperly used in this product. Dr. 
Ivober. Dr. Ruffin and Dr. Nichols have also testified to the fact that 
the word “metabolic” is applied to digestive processes which have 
been completed by absorption and assimilation in the human living 
bodv. There is no testimonv in the case to indicate that the word 
“Metabolic” can be used at any time to designate a process which 
could be produced outside of the human body. All of the testimony 
is directly the opposite way, and no testimony has been introduced by 
the defendant which would in anv way contradict the testimonv of 
thase three gentlemen, all of whom are eminent in their respective 
lines here in this city. So I need to go into the question of “meta¬ 
bolic” or metabolism” no further. 

As to the presence or absence of salicylic acid and antiseptics in 
these bottles which purport to be plain, without antiseptic, as the 
label states. Dr. Nelson found .2 per cent of salicylic acid. Dr. 
Fuller found a small trace of salicylic acid. Dr. Tolman I think 
did not testify in regard to the salicylic acid. Dr. Warren, the ex¬ 
pert from Chicago, testified that in the summer of 1909, that is, 
from April to July, 1909, in the products he analyzed at that time, 
which consisted of this Waterbury’s Metabolized Cod Liver Oil, he 
found the presence of .28 per cent of salicylic acid. I think he also 
stated that the first sample he analyzed in 1908, he did not 

255 remember whether there was any salicylic acid present or not. 

Dr. Emery also testified to the fact that on March 21 and 
22. when he made the analysis at that time, he found the presence 
of salicylic acid in about the proportion of .17 per cent. 

Dr. Kebler has also testified to the fact that there was salicylic 
acid present in this product, and Mr. Waterbury himself, on the 
stand has testified that they put sodium salicylate, which is a com¬ 
pound of salicylic acid with other substances, in the product. Dr. 
kebler who. as your Honor recollects, qualified also as a physician, 
testified that the presence of salicylic acid in this product is an an¬ 
tiseptic. Dr. Ruffin, Dr. Nichols and Dr. Kober also testified that 
when they saw on a bottle the words “without antiseptic,” they would 
expect to find no antiseptic in there, and that salicylic acid is an an¬ 
tiseptic. 

As to the question of tissue builder, may it please the Court, the 
Government contends in this ease that when a product purports to 
be a drug, purports to be used as a drug for certain purposes, submits, 
as has been done in this case in the little circular accompanying the 
bottle, a long list of what purports to be recommendations from doc¬ 
tors and hospitals, in which they state they use this product, and, on 
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that, very pamphlet and on that very label, state that this product is 
a tissue builder, we submit that they should not be permitted to in¬ 
troduce evidence here to show that common, ordinary, every-day 
people, sometimes refer to facts as tissue builders. They sell their 
product to the trade, to medical men, and to doctors, to 
256 chemists. They say “We give you here a tissue builder.” 

Now, we have produced evidence here of scientific experts 
that there can he no such thing as a tissue builder in the products 
which are found in this metabolized cod liver oil; that it is a mis¬ 
nomer and, as such, it is improperly used here. 


Argument of Mr. Greeley on Behalf of the Defendant. 

Mr. Greeley: If your Honor please, I call attention to the only 
paper in this case in which the words “tissue builder” are referred to. 
It is in a circular, a newspaper which is placed with the bottle but 
not attached to it. The statement with regard to tissue building 
which is on this paper is under the heading “hospitals” and is as 
follows: 

“A few government, state and private institutions where Water- 
bur v’s Cod-Liver Oil Compound is being used,” giving the list. 

“Many of these are using it exclusively as the one general tonic 
and tissue builder.” 

The statement here is that these hospitals are using this exclu- 
sivelv as the one general tonic and tissue builder. That statement 
as made has not been questioned or controverted in any way by the 
Government, and is not misbranding until it is shown to be untrue. 
The statement that it does contain cod liver oil is found on this 
circular which is wrapped around the bottle. This circular contains 
also all of the statement as to which question is raised by the Govern¬ 
ment in reference to antiseptic. 

257 On the back of this paper is printed a representation of the 
bottle wrapped in red and a bottle wrapped in blue. In con¬ 
nection with the bottle wrapped in red, hut not on the label and not 
represented on the label is the statement “Red wrapper indicates 
compound with antiseptics.” On the same paper, in connection 
with the representation of the bottle wrapped in blue, is the statement 
“Blue wrapper indicates compound without antiseptics.” It is not 
on the label. These two statements are placed there side by side 
upon this label for the convenience of the persons handling the prod¬ 
uct, to distinguish the plain, that is, the product without these 
distinctive antiseptics, creosote and guaiacol, from the product which 
contains them. There is nothing there calculated to deceive, noth¬ 
ing which is calculated to mislead. 

The label which is represented on the representation of the bottles 
wrapped in blue gives alcohol, eleven per cent. Everybody knows 
that alcohol is an antiseptic, and the statement that the blue wrap¬ 
per indicates compound without antiseptics, coupled with the state¬ 
ment right on the label. “Alcohol, eleven per cent,” clearly indicates 
that that is what is referred to by the statement “Blue wrapper in- 
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dicates compound without antiseptics” is that it does not contain 
the antiseptics which the red wrapper does contain. 

Now, so far as the question of antiseptics is concerned, it does not 
apply in any way to twenty-six of the cases seized. Twenty-six are 
in the red wrapper, and they admittedly contain antiseptics, the 
creosote and guaiacol and other antiseptics. 

If your Honor please, this paper which is placed about 

258 the bottle is not a label. Tn the Food and Drugs Act, 
under which these proceedings were brought, it is provided 

in Section 8: 

“That the term ‘misbranded* as used herein shall apply to all 
drugs or articles of food, or articles which enter into the composition 
of foods, the package or label of which shall bear any statement, 
design or device regarding such article or the ingredients or sub¬ 
stances contained therein which shall be false or misleading in any 
particular.” 

The Court: The language is “the package or label of which shall 
hear”- 

Mr. Greeley: The package or label of which shall hear any 
statement, design or device. 

Tn the case of United States vs. Sixty-five Pabst Liquid Extracts, 
175 Federal Reporter. 449, the Court said: 

“A label is defined bv Webster to he a slip of paper, parchment, 
A’c.. affixed to anything and indicating the contents, ownership, desti¬ 
nation &c. The use of the word itself therefore carries the meaning 
that it is a descriptive paper affixed to the package, and in express 
terms the Act requires the descriptive matter borne by the paper to 
include the statement of how much alcohol, and so forth, is con¬ 
tained in the package.” 

Now. this term “label” is used in the Food and Drugs Act in 
another place in the same section. The section goes on to say: 

“That for the purposes of this Act an article shall also be deemed 
to be misbranded in the case of drugs, first, if it he an imita- 

259 tion of or offered for sale under the name of another article; 
second, if the contents of the package as originally put up 

shall have been removed in whole or in part, and other contents 
shall have been placed in the package, or if the package fail to hear 
a statement on the label of the quantity or proportion of any alcohol, 
morphine, opium, cocaine” and other drugs. 

The Court: What do you think constitutes the package, apply¬ 
ing to this compound? 

Mr. Greeley : The package is the container. 

The Court: The bottle itself? 

Mr. Greeley: The bottle itself. 

The Court: You do not think the case, then, becomes any part 
of the package? 

Mr. Greeley: The outer case? 

The Court: Yes. 

Mr. Greeley : The outer case is the original package. 

The Court: The wooden case? 

Mr. Greeley : The wooden case. ... 
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The Court: But what do you think as to this pasteboard case? 

Mr. Greeley: I do not think so at all, your Honor. 

The Court: So you think the wrapper would not be any part of 
the package? 

Mr. Greeley: T do not think so, your Honor. 

The Court: Even if it entirely enclosed the bottle? 

Mr. Greeley: I do not think so. 

The Court: This paper (indicating), as I understand, is simply 
wrapped around it. Is it fastened around it in any way? 

260 111*. Baker: This (indicating) is the exact way in which 
it is, if the Court please. That (indicating) is all over the 

bottle, you see. 

The Court: Is this printed matter attached to the bottle in any 
way ? 

Sir. Baker: Tt is not fastened to the bottle. It is inside. 

The Court: The blue paper is pasted on? 

Mr. Baker: Pasted on the bottle. 

Mr. Greeley: Now, Your Honor, under this paragraph of Sec¬ 
tion <S which I have just read, which is a requirement that, the pack¬ 
age must hear a statement on its label of the quantity or proportion 
of any alcohol, morphine, and so forth, there can he no question 
that ‘dab le” there means the label which is actually affixed to the 
hottle. I do not think for a moment that it would be permissible 
or would he permitted by the Department to merely place the alco¬ 
hol or morphine contents upon a paper which is merely folded about 
the bottle. If that were permissible and if that were the label, the 
law would be very easily avoided, because one of the most important 
features of the law and one of its most salutary provisions is the 
requirement to state the alcohol contents, the morphine contents 
or the contents of all habit-forming drugs. If those are not printed 
upon the label which is affixed to the bottle and goes with it and 
stays with it, the law is not complied with. If the label is for that 
purpose, the thing which is affixed to the bottle, as it must be held, 
and is held in fact in this case which I referred to, then that is 
the label for other purposes of the same section of the Act. 

261 The Court: I see your point very clearly there. Do you 
think when it is put up in that way, that statement “Blue 

wrapper indicates compound without antiseptics’’ would be a part 
of the package? Would it be on the package? 

Mr. Greeley: I think not, your Honor. The package must bear 
a statement on its label—that is what this section of the Act says— 
as regards the alcohol and the other contents, and there has been no 
question raised as to the package in this case being the bottle itself. 
That bear- the alcohol contents, and the label in one case would 
clearly be the label in the other case. 

This case which I cite, United States vs. Sixty-five Cases of Liquid 
Extracts, is a case in which certain liquid extracts were shipped 
from a manufacturing chemist to the people for whom they were 
manufactured and who bottled the goods, and the question raised 
as — whether they were correctly labeled within the law. The point 
was attempted to be made for the defendants that the label was not 
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required to be on the packages; but the Court ruled that it was. The 
Court ruled, however, in that particular case that the goods were not 
in interstate commerce, as they were being merely shipped from a 
manufacturer to the person for whom he was manufacturing. 

In this case, your Honor, the burden of proof is wholly upon the 
Government to show that the goods here in question are adulterated 
or misbranded. They do not charge adulteration. It is for them to 
show that thev are misbranded, that thev are not what they are 
represented to be, that there is something false or misleading 

262 in what is found upon the label. One of the labels reads: 

“Waterbury *s Metabolized Cod Liver Oil Compound, with 
creosote and guaiacol. Alcohol, 11 per cent. Tasteless. Odorless. 
This compound contains the metabolized product obtained by the 
action of ferments of cod liver oil (metabolized), unfermented malt 
extract, hypophosphites compound, special extracts, cherry, eucalyp¬ 
tus and aromatics/' 

There is no question about the malt extracts. There is no question 
about the hypophosphites. We show that we use a very considerable 
amount of cod liver oil. which we subject to metabolic action within 
a fair meaning of the term, and put the product into the mixture; 
and nothing is put in which destroys or could be intended to dispose 
of the cod liver oil or any of its products. 

The Government finds in the products a trace of fat. They are 
unable to say positively that that is not cod liver oil or was not from 
cod liver oil. None of the analyses go to the extent of searching for 
or really trying to find anything resulting from the action of diges¬ 
tive ferments upon oil. They do not show conclusively that the 
oil may not be acted upon to form soluble products which would 
not be recognizable as fats bv the ordinarv analysis. Thev find 
there results, so far as the analysts of the Department are concerned 
from the examination of two or three ounces of the product, and 
from which they get a very minute portion of anything. 

Now. it is admitted that there is in this product a considerable 
amount of solids. One analyst gets fifteen per cent. Another an¬ 
alyst gets 18.52 per cent, and they run between eighteen and 

263 twenty per cent. The analysts of the Department do not 
show any checking up of their analyses to allow for error. 

They do not put down in their analyses anything attributable to 
loss. The Chicago analyst. Dr. Warren, made on the whole a fair 
analysis, taking five hundred cubic centimeters, five times the 
amount, and he finds a much larger, though very small, amount of 
fats in the product. 

None of the analysts know of the breaking up of oil by the action 
of the ferments. There are, so far as I am aware, no authorities 
which either admit or that positively deny that such action may take 
place to some extent, the action which is described in this little 
book, Jenkins’ Primary Lessons in Human Physiology and Health 
as “The change of some of the fats in the small intestine into sub¬ 
stances which will dissolve.” 

Now, the products which the Waterbury Chemical Company put 
in with the oil are substantially the same products which act to pro- 
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(luce the digestion which is carried oil in the small intestine; that 
is, the pancreas, the bile, pancreatic juice from the pancreas gland, 
the bile from the gall bladder and the products of the spleen. Those 
act upon themselves. That is, the glands act upon the substance 
of the gland itself sufficiently to dissolve it, and it is submitted that 
it is nut unreasonable to suppose that they act. to some extent, and we 
think to a considerable extent, upon the oil to dissolve that, to change 
it into something which does dissolve and which goes through the 
filter, is not caught on the filter, and forms an important part of this 
final product. 

What such metabolized products may be, I do not know. 
204 I do not know that anyone knows. 1 know of no authority * 
sating that they exist or saying that they do not exist. There 
is an indication that something goes on in the small intestine which 
produces some such results. Just what it is I do not know, and 
just how to find those results I do not know. It is something in 
which there is a field for study to actually determine satisfactorily 
whether there is any such product from the digestion of oil in the 
small intestine. The Government might have used, as is common 
in careful accurate analyses, a test solution produced by taking oil, 
subjecting it to these ferments, and testing out the result. It is the 
usual practice in carefully conducted experiments to carry along a 
solution made with a known percentage of oil, to watch the products 
and check the one up by the other. Nothing of that sort is shown to 
have been done in this case at any stage or in reference to any test. 
Most of the analysts did not seem to be aware of what would be the 
effect upon color tests of the presence of certain other things which 
were in the product. The Government lias been satisfied in these 
various tests with a single test, where it is known that there are a 
number of tests. The books indicate that there is no characteristic 
test for protein, and if protein is not found upon one test, the proper 
thing to do is to apply another test, and so with all of the tests that 
are recognized for protein. But in this case protein is found, and 
wherever there is protein, there is certainly tissue building, in the 
sense of building up muscular tissue. We think that'in a reasonable 
sense cod liver oil and the products here presented are tissue 
265 builders; but that question does not need to be decided, for 
the reason that the only paper in which any such statement 
appears does not claim or allege this product to be in fact a tissue 
builder. It says that these hospitals use it as the one general tonic 
and tissue builder. 

I want to call your Honor’s attention to just one other point, and 
that is that the Government has failed to show that anybody has 
been mislead by this product. 

In the case of the United States against 779 Cases of Molasses, 
174 Fed. Rep., p. 325, decided by the Circuit Court of Appeals for 
the Eighth Circuit, which was a case in which the Government held 
that a certain label was fnisbranded because of some statements with 
reference to corn syrup, which they said was not correct and that 
should have been said to be glucose, the conclusion of the court was 
as follows: 

17—2190a 
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“As shown from the evidence this compound contains no substance 
deleterious or injurious to health and, as it further appears from the 
evidence, under the practice of the Department commercial glucose 
may be properly labeled and sold under the name of ‘corn syrup.’ 
We are of the opinion there is nothing in the manner in which the 
cases of molasses involved in this controversy were labeled that is 
false or untrue, or which would tend to mislead or deceive a pur¬ 
chaser of ordinary prudence, and there is no evidence found in the 
record tending to show any one was so deceived or mislead by the 
labels employed.” 

In this case there is absolutely nothing to indicate that the word 
“metabolized” would deceive any one who has been brought 

266 forward as a witness. In fact, the physicians called by the 
Government recognized at once that this could not have been 

intended to mean metabolized in the sense of having passed through 
the body, through the complete process of metabolization; but it is 
used in the sense of being partly metabolized or partly digested, 
which is practically the same thing, at least to any one but highly 
scientific and extremely accurate persons. Metabolism and diges¬ 
tion are about the same as this is metabolized, we claim, and it 
passes through a substantial part of the process of metabolization. 
Of course it is not claimed to be assimilated oil, because we know that 
that would he more than any one would possibly suppose from the 
use of the term. I think the term is correct and is a fair one, and 
except the word “digested,” which is open to exactly the same ob¬ 
jection, 1 do not know of anything that would more fairly represent 
what is aimed at in this case, and what we believe has been secured. 

Argument of D. W. Baker, United States District Attorney, on 

Behalf of the Libellants. 

If your Honor please, the statute says “false or misleading in any 
particular.” I take it that all of the testimony here shows that the 
word “metabolized” is false, and therefore it is not necessary to say 
anything more about it. 

In regard to the question as to what is a label, I want to call the 
attention of the Court to the fact that, under the power vested in 
the Secretary of the Treasury, the Secretary of Agriculture and the 
Secretary of the Department of Commerce and Labor to make uni¬ 
form rules and regulations for carrying out the provisions of this 
Act. they made Regulation No. 17 in which they say, under the 
head of “Label”: 

267 “The term ‘label’ applies to any printed, pictorial, or other 
matter upon or attached to any package of a food or drug 

product, or any container thereof.” 

In the case cited by Mr. Greeley it was contended that the car 
was the original package, but the court held that was not true, and 
that the casks were the original packages. It was contended that the 
Act did not require any label to be put on, and if a label was put 
on it had to state such a thing. But the court decided that the 
Act required a label to be put on, and gave a definition of “label.” 
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Your Honor will remember that when these goods are seized 
under the interstate power of the law, as passed by Congress, they 
are taken in the original packages, and it has been decided again 
and again that the marks of misbranding and the marks of misla¬ 
beling must appear on the outside package. 

I have here an opinion in the case of the United States versus 
Three Hundred Cases of Mapleine, reported in the District Court of 
the United States for the Northern District of Illinois by Sanborn, 
District Judge, and here is what he said in referring to this ques¬ 
tion : 

“Gentlemen, I stated to you that the Government had the right 
to seize the boxes, but after the boxes had become opened the Gov¬ 
ernment lost its right to seize the contents of the boxes. I was slightly 
in error in making that statement, in not going further and stating 
that while the Government can only seize the original package, yet 
it may open the package, and if it finds anything wrong on the 
inside of the package which does not appear on the outside, 

268 that is any misbranding or any false statement, it has just 
as much right to proceed in a case of this kind upon that 

false statement or misbranding as it has upon the label on the out¬ 
side of the package which is seized/’ 

Now we say here that, taking the definition of “label” as pre¬ 
scribed in these regulations and taking this authority, that you 
might seize boxes that had on the outside nothing that was against 
the law, but still the Government would have the right to open the 
boxes, and if they found there any pamphlet or paper that showed 
a misstatement as to the contents of the boxes they would have a 
right to use it. 

Now, I want to sav a few words about the misstatements here. 

80 far as the word “metabolized” is concerned, all the evidence 
shows that that is false. Doctor Kober did use the word “Mislead¬ 
ing”; but he corrected himself and said that really it was false, so 
there can be but one opinion about that. 

On the contrary, there is evidence that it is utterly impossible to 
metabolize anything outside of a living thing, a plant, an animal, 
dr a human being. 

Then, as to cod liver oil. There is no testimony here, not one 
line of testimony, that goes to show that in this ingredient as offered 
for sale there was any cod liver oil. We have produced a number 
of chemists, and there is no testimony here to contradict them. 

They cannot even argue from the formula, because they have 
not got it here, that there is some cod liver oil. They claim that 
because 23 gallons went into a salable product of 400 gallons, and 
only 10 gallons of a certain material came out, that it would 

269 be evidence that there was cod liver oil there. Doctor Keb- 
ler says that there might be, on each one of these filters, as 

much as a quarter of a pint, which in all would make 25 gallons, 
and he says that you cannot squeeze it out of the filter, so that we 
have not got here any statement of what remained on the filters or 
what remained of this mixture that would give anv trace of cod liver 
oil. 
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So I take it, from the evidence, that there can be no doubt that 

there is no cod liver oil in this material. 

A number of witnesses appeared here for the defense, but not one 
of them said that they ever used this compound in place of cod liver 
oil. 

Is it a tissue-builder? According to the testimony, foods are made 
up of three classes, fats, proteids, and carbohydrates, and the only 
tissue-builders are the proteids. 

According to the testimony, there is no appreciable amount of 
proteid in this mixture. So that will answer the question as to 
whether it is a tissue-builder. 

The doctors who are brought here by the defense do not draw 
the distinction that is made by the doctors we have produced here, 
and by Doctor Kebler. They do not make any distinction between 
one food and another. Alcohol, they say, is a tissue-builder. The 
other doctors tell you that alcohol has merely heat in it and cannot 
be styled a tissue-builder. And so with cod liver oil. If there had 
been cod liver oil in there it would not have been, according to the 
known definition of tissue-builder, a tissue-builder. 

So we see that all of the testimony shows that this article was mis¬ 
branded. 

270 Oral Decision by Mr. Justice Stafford. 

The Court: 1 think I may as well dispose of this case now, as 
we are all present and the necessary steps can be taken fol¬ 
lowing the decision. 

This compound is labeled “Waterbury’s Metabolized Cod-Liver 
Oil Compound.” 

The first question is whether it is cod-liver oil, or anything that 
could be fairly called cod-liver oil compound. I have to decide the 
case upon the evidence produced before me, and upon that evidence 
only one conclusion can possibly be reached, and that is that it does 
not contain cod-liver oil. that it does not contain anything that ever 
was cod-liver oil, and that it does not contain anything that war 
made from cod-liver oil. This statement, upon the evidence, appears 
to be absolutely true, unless we qualify it by allowing the presence 
of very minute portions of fatty substances, not identified. 

For the reason given, if for no other, the compound is misbranded, 
and that would be enough to dispose of the case. 

When we come to the other points, different questions arise. 

It is claimed by the Government that the compound is mis¬ 
branded in that it is described as “metabolized cod-liver oil.” As 
T have said, it is not cod-liver oil at all, upon the testimony, so that 
it can not be metabolized cod-liver oil. 

But if we confine our attention to the word “metabolized” what 
does it mean? No authorized definition is offered me except the one 
found in the dictionary, and it is not claimed that that defi- 

271 nition can be applied to the word as here used, without show¬ 
ing that the word is untrue as here used. The contention is 

that it is not used in its scientific sense, but in some other sense which 
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might be suggested to the mind by way of analog}', as that it is meta¬ 
morphosed cod-liver oil, or that it is cod-liver oil that has passed 
through some process, partially at least, analogous to the metabolic 
process. 

I think the word is evidently untrue and it is admittedly untrue, 
as applied to this product. 

As to the statement that the blue wrapper indicates a compound 
without antiseptic, and as to the statement that the compound is used 
as “one general tissue builder, when we come to those questions, we 
face the preliminary question whether those statements are con¬ 
tained upon the label. 

I doubt whether the words of the statute could be enlarged by a 
regulation of the Department. I think all of us understand that 
“Label” implies the affixing of the paper or statements to the pack¬ 
age or bottle. This folder, which is wrapped partly around the bot¬ 
tle, is held in its place by a wrapper which contains the whole bottle 
and is not, strictly, affixed to the bottle. Upon the removal of the 
outside wrapper, the folder falls away. 

It accompanies the bottle, and it is evidently intended to be 
brought to the attention of the purchaser, and is intended to be 
treated by him as descriptive of the compound itself. 

There is considerable force in the argument of counsel for the 
libelee in regard to the use of the words “blue wrapper indi- 

272 cates compound without antiseptics,” namely, that it is by 
way of contrast with the red bottle which does profess to con¬ 
tain two designated antiseptics; and the quantity of the antiseptic 
which is found in the bottle contained in the blue wrapper is ex¬ 
tremely small, so that if the case depended on that point, I might 
have some hesitation in ruling upon it. Probably the fact of the 
compound containing salicylic acid ought to be stated upon the label, 
which professes to state what the compound is made of; but I pre¬ 
fer not to render any decision upon that point, for two reasons: 
First, because the amount of salicylic acid contained in it is so very 
small and, secondly, because there may be some doubt as to whether 
it appears upon anything that may properly be termed a label. 

Now, what about the expression “tissue builder?” 

There the same question arises, whether it is contained upon the 
label. The argument is that it is not, because the statement is not 
that it is a tissue builder but that it is used as a tissue builder. 
That shows the wisdom of the law in using not only the words 
“false” but also the word “misleading.” It certainly would be mis¬ 
leading, lx?cause it is certainly used for the purpose of conveying 
the idea that it was a tissue builder, otherwise we would be forced 
to suppose that it was used with this intention, namely: That we 
should understand that, although it was used by these hospitals as 
a tissue builder, it was not in fact a tissue builder. Of course it is 
not susceptible of any such construction as that. 

So T think that if the compound is not a tissue builder 

273 this statement is undoubtedly misleading; but the question 
still arises whether it is upon the label. 

As to whether it is a tissue builder in fact, I think there can be 
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no question, upon the evidence. The expression is one well known 
among medical men, and when it is used upon a medicine the public 
have a right to understand that the words are used with authority 
and are used with some sort of scientific accuracy. It does not 
mean merely that it is a tonic as that word—“a tonic and tissue 
builder.*’ is also used in the statement complained of. 

The evidence here, so far as it is produced before me, shows clearly 
that it is not a ‘‘tissue builder” in any strict or accurate sense of the 
words. 

But I prefer to rest my decision upon the ground first stated, 
that the compound, as appears from the evidence before me, is not 
cod-liver oil in any form, and that it is not a metabolized product. 

Mr. Baker: That carries with it the condemnation of all the 
cases, because that is on all the cases, and there is no dispute about it. 

The Cou rt: This will enable the libelees to save the exceptions to 
take the case up if they desire to do so. 

Mr. Greeley: 1 will ask your Honor to note the exceptions. 

The Court: Exceptions will be noted. 

274 Memorandum. 

June 1. 1010 .—Time in which to tile transcript of record in Court 
of Appeals extended to July 15, 1910. 

Directions to Clerk for Preparation of Transcript of Record. 

Filed June 1, 1910. 

******* 

To the Clerk of the Supreme Court of the District of Columbia. 

Sir: In the matter of the appeal to the Court of Appeals of the 
District of Columbia in the above entitled case, notice of which ap¬ 
peal was given in oi>en court March 28, 1910, the following parts of 
the record are designated for the transcript of record. 

1. Libel filed Oct. 4, 1909. 

2 . Intervening petition of Waterburv Chemical Company Nov 3 

1909. " 

3. Memorandum of order permitting Waterburv Chemical Com¬ 
pany to intervene Nov. 3, 1909. 

4. Order permitting taking of samples Nov. 3, 1909. 

5. Answer and interrogatories (omitting exhibits attached to an¬ 
swer except exhibits A, B, C and I) Nov. 4 , 1909. 

6 . Memorandum of extension of time to file exceptions 

275 to answer to November 23. 

7. Exceptions to answer Nov. 19, 1909. 

8 . Amendment to answer Nov. 24, 1909. 

9. Exceptions to amended answer Nov. 27. 1909. 

10. Order of Mr. Justice Stafford .Tan. 7, 1910. 

11 . Memorandum of exceptions to order Jan. 7, 1910. 
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1*2. Order allowing taking of samples Mar. 7, 1910. 

13. Stipulation as to testimony and proceedings filed May 31, 
1910. 

14. Judgment of condemnation Mar. 28, 1910. 

15. Petition for allowance of appeal, order allowing appeal and 
assignment of errors April 15, 1910. 

10. Memorandum of bond filed April 10, 1910. 

17. Order extending time to file bill of exceptions May 11, 1910. 

18. Order extending time for filing transcript of record in Court 
of Appeals, June 1, 1910. 

19. Designation June 1, 1910. 

Please prepare the transcript of record to include the above. 

ARTHUR P. GREELEY, 
Proctor and Attorney for Claimant. 

The above designation is satisfactory. 

STANTON C. PEELLE, 

Ass’t U. S. A tt’y D. C. 


276 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
275, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed copy of which is 
made part of this transcript, in cause No. 849, District Court Docket, 
entitled United States of America, Libellant vs. 36 Cases, More or 
Less, of “Metabolized Cod Liver Oil Compound/’ as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 13th day of July, 1910. 

[Seal Supreme Court of the District of Columbia,] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
2190. Waterbury Chemical Company, appellant, vs. United States 
of America. Court of Appeals, District of Columbia. Filed Jul- 14, 
1910. Henry W. Hodges, Clerk. 






